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P.REFACE 

Thj author has, in some measure, been tempted to write 
this book by reason of the paucity of collective modern 
literature on the subject-title hereof. 

This does not pretend to be a treatise on bankers' 
securities; and the reader is assumed to be more or less 
conversant with general banking matters. For instance, 
no real attempt is made to examine the law on bills of 
exchange, to probe the inwardness of the legal estate, 
to solve the intricacies of foreign exchange, or to define 
the peculiar functions of the Bank of England. Never- 

theless, so far as is essential to intelligible writing on the 

’ # 

subject of bankers’ advances, different forms and aspects 
of securities are discussed; and for greater lucidity frequent 
references are made to both case and statutory law, as well 
<■ as to standard authorities on outstanAng points. At the 

same time, the author has aimed to efcrbody his work 

• • 

the fruits of a fairly long and varied experience. 

Certain comments on the text, by Sir John Paget, K.C., 
appear in the form of foot-notes, are* highly 
appreciated and gratefully acknowledged. 


London 1919. 
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BOOK-KEEPING AND ACCOUNTS 

ADVANCED ACCOUNTS. A Manual of Advanced Book-keeping and 
Accountancy for Accountants, Book-keepers and Business Men. Edited 
by Roger N. Carter, M.Coni., F.C.A., Lecturer on Accounting at the 
University of Manchester. In demy 8 vo, cloth gilt, 088 pp., 7s. 6 d. net. 

AUDITING, ACCOUNTING AND HANKING. By Frank Bowler, A.C.A. 
and E. Mardinor Harris, Associate of the Institute of Bankers. I 4 
demy 8 vo, doth gilt, 328 pp., 5s. net. • 

THE PRINCIPLES 0E AUDITING. A Practical Manual for Advanced 

# Students and Practitioners. By F. R. M. de Paula (of the firm of De 
Paula, Turner, Lake & Co), F.C.A. In demy 8 vo, cloth gi*t, 224 pp., 
5s. net. 

ACCOUNTANCY. By F. W Pixley, F.C .iL, Barrister-at-Law, Ex-President 
of the Institute of Chartered Accountants, 'in demy Hvo, cloth gilt, 
318 pp., 6 s. net. 

AUDITORS : THEIR DUTIES AND RESPONSIBILITIES. By the same 
Author. * Eleventh Edition. In demy 8 vo, cloth gilt, 732 pp., 21s. net. 

COST ACCOUNTS in Principle and Practice. By A. Clifford Ridgway, 
F.C.A. In demy 8 vo, cloth gilt, with 40 specially prepared forms, 5s. 
net. J 

COMPANY ACCOUNTS. By Arthur Coles, F.C.I.S. With a Preface by 
Charles Comins, F.C.A. In demv 8 vo, doth gilt, 350 pp., 7s. 6d. net. 

DICTIONARY OP BOOK-KEEPING. By R. J. Pouters. In demy 8 vo. 
780 pp., 7s. 6 d. net. 

MANUFACTURING BOOK-KEEPING AND COSTS. By George Johnson, 
F.C.I.S. In demy 8 vo, doth gilt, 120 pp., 88 . 6 d. net. 

GOLD MIN» ACCOUNTS AND COSTING. A Practical Mutual for Official*. 
Accountants, Book-keepers, etc. By G. W. Tait. In, } demy 8 vo, cloth 

THe'aCCOUNTS OP EXECUTORS, ADMINISTRATORS AND TRUSTEES. 

With a Summary of the Lay in so tar as it relates to Accounts. By 
William B. Philijps, A.C.A. (Hons. Iptcr. and Final), A.C.I.S. Ia demjs 
Svo, cloth gilt, 150 pp„ Si. net. 

PRACTICAL BOOK-KEEPING. By Geo. Johnson, F.C.I.S. In crown Svo, 
rloth, 420 pp.. Si. net. _ , 

RAILWAY ACCOUNTS AND FINANCE. Railway Companies (Accounts 2nd 
Returns) Act, 1911. By ^lleiO E. ttawHoon, A.K.tf. In demy 8 vo, 
cloth gilt, 148 pp.. Si. net. ... 

DEPRECIATION AND WASTING ASSETS, dealing with their treatment 

- in computing annu-il profit and loss. By P. D. Leake, F.C.A. In 
demy Svo, cloth gilt' 25? pp., 12i. M. net. 
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BUSINESS TRAINfNQ 

LECTURES ON BRITISH COMMERCE, including Finance, Insurance, Business* 
and Industry. By the Ri. Hoij. Frederick Huth Jackson, ,G. 
Armitage-Smith, M.A., D.Lit., Robert Bruce, C.B., Sir Douglas 
IIwen, W. E. Barling, J, J. Bisgood, B.A., Allan Greenwell, F.G.S., 
Janes Geahah. With a Preface by the Hon. W. Pkmber Reeves. In 
demy 8vS, cloth gilt, 295 pp., *8, fid. net. 

THE THEORY AND PRACTICE OF COMMERCE. Being a Complete Guide 
to Methodj and Machinery oi Business. Edited by F. Heelis, F.C.I.S., 
Assisted by Specialist Contributors. In demy 8vo,.cloth gilt, 620 pp.. 
with many facsimile forms, fis. net. Also in 2 vo!s.,each, price js, fid, net. 

THE PRINCIPLES AND PRACTICE OF COMMERCE. By James Stephen¬ 
son, M.A., M.Com., B.Sc. In demy 8vo, cloth gilt, 650 pp., with many 
facsimile forms, 7s. fid. net. 

THE PRINCIPLES AND PRACTICE OF COMMERCIAL CORRESPONDENCE. 
By the same Author. In demy 8vo, 320 pp., 7s. fid. net. 

THE PRINCIPLES OF COMMERCIAL HISTORY. By the same Author. 
In demy 8vo, 279 pp.. 7s, fid. net. 

THE PRINCIPLES AND PRACTICE OF COMMERCIAL ARITHMETIC. 

. By P. W. Norris, M. A., B,Sc. (Hons.J. In demy 8vo, 452 pp., 7s. fid. net. 

MODERN BUSINESS AND ITS METHODS. A Manual of Business Organiza¬ 
tion. Management and Office Procedure for Commercial Students and 
Business Men. By W. Campbell, Chartered Secretary. In crown 8vb, 
cloth, 483 pp., fis. net. Also in 2 vols., each Ss. fid. net. 

INSURANCE 

INSURANCE. A Practical Exposition for the Student and Business Man. 
By T. E. Young, B.A., F.R.A.S. With a Practical Section on Workmen's 
Compensation Insurance, by W, R. Strong, F3.A.; and the National 
Insurance Scheme, Iw Vyvyan MArr, F.F.A., F.I.A. Third Edition. 
Revised and Enlarged. In demy 8vo, cloth gilt, 440 pp„ 10S.64. net. 

INSURANCE OFFICE ORGANISATION, MANAGEMENT, AND ACCOUNTS. 
By T. E. Young, B.A., F.R.A.S., and Richard Masters, A.C.A. Second 
Edition, Revised. In demy 8 vo, doth gilt, 150 pp., &B. net. 

ORGANISATION AND MANAGEMENT 

OFFICE ORGANISATION AND MANAGEMENT. Including Secretarial 
Work. By Lawrence R. Dicksee, M.Com., F.C.A., and H. E. Blain, 
Late Tramway* Manager, County Borough ol West Ham. Fourth Edition. 
Tn demv 8vo, cloth gilt, 3H pp.. 7s. fid. net. 

COUNTING HOUSE AND FACTORY ORGANISATION. A Practical ManuaL 
of Modem Methods applied to the Counting House and Factory. By 

^ 00 *0^ Williamson. In demy 8vo, cloth gilt, 182 pp., It, net 
G SYSTEMS. Their Principles and their Application to Modem 
Office Requirements. By Edward A. Cope. In crewn 8vo, cloth gilt, 
200 pp. with illustrations, 2s. fid. net. 

INDUSTRIAL TRAFFIC MANAGEMENT. By Geo. B. Lissenden, AeUkor 
% f" Railway [Rebates) Cate Low," etc., etc. With a Foreword by O u Rt.es 
E. MtaGRAvE, Secretary, Loudon Chamber of CoMmene. In demy 8vo, 
doth gm, 260 pp.. 7s. fid, net. 
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THE PSYCHOLOGY OF MANAGEMENT. By L. M. Gilbreth. In deafy 
8 vo, 354 %p., 7 b, 64. net. • 

EMPLOYMENT MANAGEMENT. Compiled and edited by Dmnikl 
Bloomfield. In demy 8 vo, ^07 pp., 8s. 64. net. “ 

'MUNICIPAL OFFICE ORGANISATION AND MANAGEMENT. Edited by 
•William Bateson, A.C.A.. F.S.AA. With contributions by eminent 
authorities on Municipal Wqrk and Practice. In crown 4to, half-leather 
gilt, with about 250 diagrams and forms, 503 pp., 2oS, net 

CLUB 8 AND THEIB MANAGEMENT. 3y Francis W. PiAey, F.C.A., 
Barrister-at-Law. In demy 8 vo, cloth gilt, 240 pp.. 7l. 66. net. 

SOLICITOR’S OFFICE ORGANISATION, MANAGEMENT, AND ACCOUNTS. 
By E. A. Cope afd H. W. H. Robins. In demy 8vo, cloth gilt, 176 pp., 
with numerous forms, 5). net. 

COLLIERY OFFICE ORGANISATION AND ACCOUNTS. By J. W. Innbs, 
F.C. A., and T. Colin Campbell, F.C.I. In demy 8vg, 6 s. net. 

DRAPERY BUSINESS ORGANISATION AND MANAGEMENT. *By J. 
Ernest Bayley. In demy 8 vo. cloth gilt. 300 pp., 6 s. net. 

GROCERY BUSINESS ORGANISATION AND MANAGEMENT. By C. L. T. 
Beeching. With Chapters on Buying a Business, Grocers' Office Work 
and Book-keeping, etc., by ]. A. Smart. Second Edition. In demy 8vo, 
cloth, 160 pp.. 6 s. net. 

8 HIPPING OFFICE ORGANISATION, MANAGEMENT, AND ACCOUNTS. 

{see below). 

BANK ORGANISATION, MANAGEMENT AND ACCOUNTS (p. 4). 

INSURANCE OFFICE ORGANISATION (p. 21. 

THE HISTORY, LAW, AND PRACTICE OF THE STOCK EXCHANGE. By 
A. P. Poley, B.A.. Barrister-at-Law ; and F. H. Carruthers GctiLD. 
Second Edition, revised. In demy 8 vo, A loth gUt, 348 pp., 6a. net. 


SHIPPING 

SHIPPING OFFICE ORGANISATION, MANAGEMENT, AND ACCOUNTS. 

A comprehensive Guide to the innumerable details connected with the 
Slipping Trade. By Alfred Calvert. In demy 8vo, cloth gilt, 203 pp., 
with numerous forms, 6s. net. 

THE EXPORTER’S HANDBOOK AND GLOSSARY. By F. M. Dudeney. 
Foreword by W. Eglington, Founder and Editor of “ The British Export 
, Caeette." in demy 8vo, cloth gilt, 254 pp. 6s. net. 

THE PRINCIPLES OF MARINE LAW. (S« p. 7.) » 

CASE AND FREIGHT COSTS. The Principles of Calculatio* relating to the 
Cost of, and Freight on, Sea or Commeri ral Cases. By A. W. E. Crosfield. 
In crown 8vo, cloth, 62 pp., 2s. net. ** 

• 

BANKING "AND*,FINANCE 

MONEY, EXCHANGE AND BANKING, in their Practical, Theoretical,.and 
Legal Aspects. A complete Manual for Bank Officials, Business Msc, 
aad Students of Qpmmerce. By R. T. Eastox, Associaff oj the I nstit u te 
of Banners. Second Edition, Revised.' In demy 8vo, cloth gilt, 312 pp., 

FOREIGN'EXCHANGE AND -FOREIGN BILLS IN THEORY AND 4N 
- PRACTICE. By W. J?. Spalding, Certificated Associate, lsuBtute of 
Bankers,etc., etc. In demy 8vo, cloth gilt, 227 pp., 7s. 64. net. » 
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BASTERN EXCHANGE, CURRENCY AND FINANCE.' 1 By tho feme Author. 

.Second Editidn. In demy 8 vo, cloth, 375 pp., witty 1 coloured and 6 
Wack-and-white full-page plates, 12 s. fid. net. * 

I%RE1GN EXCHANGE, A PRIMER OF. «By the same Author. In crown, 
8 vo, cloth, 108 pp., 8 s. fid. net. 

PRACTICAL BANKING. By J. F. G. «agshaw, Certificated Associate ofHhe 
institute of Bankers. With chapters on u The Principles ol Currency,” 
by C. F. Hannaford, Associate of the Institute of Bankers, and “ Bank 
Book-keying,” by W. H. Peard, Member of the Institute of Bankers in 
Ireland. In demy 8 vo, cloth gilt, 397 pp., fis. net. 

BANK ORGANISATION, MANAGEMENT, AND ACCOUNTS. By J. F. 
Davis, D.Lit., M.A., LL.B. (Lond.). In demy 8 vo u cloth gilt, 165 pp., 
5g* net 

BILLS, CHEQUES, AND NOTES. A Handbook for Business Men and 
Lawyers. Together with the Bills of Exchange Act, 1882, and the Amend¬ 
ing ^ct, Bills of Exchange (Crossed Cheques) Act. 1906. By J. A. Slater, 
B.A., LL.B. (Lond.), Barrister-at-Law. Third Edition. In demy 8 vo, 
cloth gilt, 214 pp., fig. net. 

BANKERS’ SECURITIES AGAINST ADVANCES. By Lawrence A. Fogg, 
Certificated Associate of the Institute of Bankers. In demy 8 vo, cloth 
gilt, 120 pp. 5s. net. 

.BANKERS’ ADVANCES. By F. R. Stead. Edited by Sir John Paget, 
K.C. In demy 8 vo, cloth.. 120 pp., fis. net. 

THE EVOLUTION OF THE MONEY MARKET (1885-1915). An Historical 
and Analytical Study of the Rise and Development of Finance as a 
Centralised, Co-ordinated Force. By Ellis T. Powell. LL.B. (Lond.), 
D.Sc. (Econ., Lond.), Barrister-at-Law. In demy 8 vo, cloth gilt, 748 pp , 
10 s. fid. net. f 

SIMPLE INTEREST TABtES. Wy Wm. Schooling, C.B.E, In crown 8 vo, 
cloth gilt, 188 pp., 21 s. net. 

TALKS ON BANKINfi TO BANK CLEKKS. By Harold E. Evans, 
Certificated Associate of the Institute of Bankers. In crowli 8 vo, cloth, 
152 pp„ 89 . 6 d.net. , 

DICTIONARY’ OF BANKINO. A Complete Encyclopaedia of Banking Law 
and Practice. By‘W. Thomson, Bank Inspector. Third Edition, 
Revised and Enlarged 1919. In crown 4to, hall leather gilt, 642 pp„ 
809. net. 
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THE COHFANTLSECBETARY’S VADE MECLM. Edited by Philip Tovey, 
F.C.llS. In foolscap 8 vo, cloth, fig. net. 

SECRETARY’S HANDBOOK. \ Practical Gmde to the Work and Duties 
in connection with the Position of Secretary to a Member of Parliament, 
a Country Gentleman with a Handed estate, a Charitable Institution, with ( 
a section devoted to the work of a Lady Secretary and a chapter dealing 
lyith Secretarial wort in general. Edited by H. C E. Blain. In demy 8 vo, 
» doth gilt, 168 pp., fig. net. 

GUIDE TOR THE COMPANY SECRETARY. A Practical Manual And Work 
of Reference for the Company Secretary. By Arthur Coles, F.C.I.S: 
Second Edition, Enlarged and thoroughly Revised.* With 75 facsimile 
forms, and^the full text of the Companies Acts, 1908 and 191 ^ athe 
Companies CJauses Act, 1845. In demy 8 vo, dpth gilt, 432 pp., fig. net. 

CGHPANY ACCOUNTS. By the same Author. (Seep. U . 
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WCTIONAB*. OF 8ECBETABIAL LAW AND PBACTICE. A Compre- 
hensive ^Encyclopaedia of Information and Direction on all mattes 
connected with the work of a Company Secretary. Fully illustrated with 
the necessary forms and documents. With Sections on special branclfbMtf 
Secretarial Wfirk. Edited by jPhilip Tovey, F.C.I.S. With contributions 
by nearly 40 eminent authority on Company Law and Secretarial 
Practice, including : The Ht. Hon. G. N. Barnes, HeP. ; F. Gore-Browne 
K.C.. M.A.; A. Crew, F.C.I.S.; J. P. Earnahaw. F.C.I.S.; M. Webstei 
Jenkinson, F.C.A.; F. W. Pixley, F.C.A. Third Edit^n, enlarged 
and revised. In one handsome volume, half leather gilt, gilt top, 
1011 pp., 358. net. • 

“THE TRANSFER OF STOCKS, SHARES, AND OTHER MARKETABLE 
SECURITIES. A Manual of the Law and Practice. By F. 1). Head, 
B.A. (Oxon.), Barrister-at-Law. Second Edition, Revised and Enlarged. 
In demy 8vo, cloth gilt, 220 pp., 5s. net. 

THE CHAIRMAN’S MANUAL. Being a guide to the management of meet¬ 
ings in general, and of meetings of local authorities, with sepaaate and 
complete treatment of the meetings of public cotnoanies. By Gurdon 
Palin, Barrister-at-Law. and Ernest Martin, F.C.I.S. In crown 8vo, 
cloth gilt, 192 pp., 8s. 3d. net. 

HOW TO TAKE MINUTES. Edited by Ernest Martin, F.C.I.S. In demy 
8vo, cloth gilt, 130 pp., 2s. 6d. net. 

WHAT IS THE VALUE OF A SHARE 1 Tables for readily and correctly 
ascertaining (1) the present value of shares ; and (2) what dividends shcAld 

f be paid annually to justify the purchase or market price of shares. By 
D. W. Rossiter. In demy 8vo, limp cloth. 20 pp.. 2s. fid. net. 

PROSPECTUSES: HOW TO READ AND UNDERSTAND fHEM. Bv 
Philip Tovey, F.C.I.S In demy 8v^, cloth, 109 pp., 2s. fid. net. 

INCOME TAX * 

INCOME TAX AND SUPER-TAX PRACTICE. Including a Dictionary of 

Income Tax and Specimen Returns, incorporating the Consolidation 
Act of 1918. Third Edition, Revised and Enlarged. By W. E. Snelling. 
In demy 8vo, cloth gilt, 450 pp., 15s. net. • 

INCOME TAX AND SUPER-TAX LAW AND CASES, including the 
Finance Act, 1918. A Practical Exposition of the Law, for the use 
of Income Tax Officials, Solicitors, Accountants, etc. Third Edition, 
Revised. By W. E. Snelling. In demy 8vo, cloth gilt, 432 pp., 
12s. fid. net. 

GOAL MINES EXCESS PAYMENTS, Guarantee Payi^pnts and Levies for 
Closed Mines. This book deals with the Agreement* eirtcred into between 
the Coal Controller and the colliery owners. By vl. E. Snelling. 
Demy 8vo, cloth gilt, 176 pp., 12s. fid. net. * . 

EXCESS PROFITS (Induing Excess Mineral Rights). DUTY, and Levies 
under the Monitions of War Acts. Incorporating the Provisions of the 
Income Tax Acts made applicable by Statute and by Regulation, the 
provisions of the Finance Act, 1919* and also the Regulations of ttf! 
Commissioners of Inland Revenue, and of the Minister of Munitions. 
By W. E. Snelling. Fifth Edition, Rcvised*and Enlarged. In*demy 
8vo,«cloth gilt, 458 pp. 15s. not. 
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- eAhOXIC 6E00BAFHY. J. McFahlahk, M.A.. M.Co m. In demyflvo, 
doth gj)t, 568 pp., Vith 18 illustrations, 8). M. net. 
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OUTLINES OF THE ECONOMIC HISTORY OF ENGLAND,** Stud; in 
• Social Development. By H. 0. Meredith, M.A., M.Cora!; FiUoa of 
. King's Collect, Cambridge. In demy 8vo, cloth gilt,*376 pp„ 6s. net* 

THfr HISTORY AND ECONOMICS OF TBANSFOBT. By Adah W. 

yKirkaldy, M.A., B.Litt., Oxford; M.Com., Birmingham; and Alfred 
Dudley Evans. In demy 8vo, cloth gilt, 348 pp„ 7b. ML net. • 

THE ECONOMICS OFCTELEGRAPHS AND TELEPHONES. By John Lee, 
M.A.. Traffic Manager, Pest Office Telegraphs. I» crown 8vo, cloth gilt, 
92 pp., Si. 64‘. net. o 

INDUSTRY AND FINANCE. (Supplementary Volume.) Edited by Adam 
W, Kirkaldy, M.A., B.Litt., M.Com. Dealing with the results of 
inquiries arranged by the Section of Economic Science and Statistics of* 
the British Association, and bringing the information is to the replacement 
of men by women in industry, and that regarding currency, finance, 
banking, etc., up to date. In demy 8vo, cloth, Ss. net. 
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THE CBAFT OF SILENT SALESMANSHIP. A Guide to Advertisement 
Construction. By C. Maxwell Tkegurtha and 1. W. Frincs. Size, 
, 6J in. by 94 in., cloth, 98 pp., with illustrations, m. net. 

THE NEW BUSINESS. A Handbook dealing with the Principles of Adver¬ 
tising, Selling, and Marketing. By Harry Tipper, President, Advertising 
Men's League, New York. In demy 8vo, doth gilt, 406 pp., 8a. Gd. net. 
SALESMANSHIP. By W. A. Corbion and G. E. Grimsdale. In crown 
8vo, cloth, 186 pp.. 2s. 6d, net. t 

COMMERCIAL TRAYELLHIG. $y Albert E. Bull. In crown 8vo, doth 
gilt, 174 pp., St. 64. net. 

THEOBY AND PRACTICE OF ADVEBTISING. By W. Dill Scott, Ph.D. 

In large crown 8vo, cloth, with 61 illustrations. 240 pp,, 7 b. Id. net. 

THE PSYCHOLOGY OF ADVEBTISING. By the same Author. In large 
crown 8vo, cioth, with 67 illustrations, 282 pp., Is. 6d. net. 
.ADVEBTISING AS A BUSINESS FORCE. By F. T. Cheringion. In demy 
8vo, cloth, 586 pp., ?8. Gd. net. 

THE PRINCIPLES OF ADVEBTISING ABBANGEMENT. By F. A. Parsons, 
Cloth, 128 pp., illustrated, 7a. td, net. 

HOW TO ADVERTISE. By G. French, Editor of the "Advertising News," 
In crown 8vo., SB. 64. net. 

THE MANUAL OF SUCCESSFUL STOREKEEPING. By W. A. Hotchkin. 
In demy 8vo, 298 pp., 8 b. 64. net. 

ADS. AND SALESV By Herbert N. Casson. In demy 8vo, cloth, 167 pp., 

THE PRINCIPLES OF PRACTICAL PUBLICITY.. By Truman A. de Weese. 

In large crown Svo, cloth, with ,43 illustrations, 269 pp., 7 b. 64. net. 
PRACTICAL SALESMANSHIP! By N. C. e Fowler, lunr. In crown Svo, 
<• 337 pp.. Ss. net. * 
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MERCANTILE L^W. By J. A. Slater, "H.A., LL.E A practical expositiou 
- for Law Studenti, Business Men, and Advanced Olsen la Qummercial 
Colleges and Schools. Fourth Edition. In demy Svo, cloth gut, 464pp., 
71. ML net. 




flTMAN’S'BUSINESS. hAn#B40IJS .7 

--=- l ..?-_*-- - _ 

COMPANIES AND COMPLY LAW. Together with the ^Companies (Cqn- 
•solidatian) Act,*1908, and the Act of 1913, By A. C. Connell, TJ. b 
(Lond.L 0 / Ike Middle Tegiple, Barrister-at-Law. Seamd Edi tiffS, 
,*■ Revia* tSn demy 8 vo, cloth gilt, 348 pp„ 68 . net. 

COMPANY CASE LAW. By F. D.VIead, B.A. (Oxnn.), Barrister-at-Law. 
In demy 8 vo, cloth gilt, 314 pp., 7s. 66 . net. • 

THE LAW OF CARRIAGE. By J. E. R. Stephens, B.A., ol the Middle 
Temple, Barrister-at-Law. In demy 8 to, cloth gilt, 340 pri* tu net. 

THE LAW RELATING TO T1IE CARRIAGE BY LAND OF PASSENGERS, 
ANIMALS, AND GOODS. By 'S. W. Clarke, Barrister-at-Law. In 
demv 8 vo, cloth Kilt, 350 pp„ 7i. 6 d. net. 

INCOME TAX AND TOPER-TAX LAW AND CASES. (Sec p. 5.) 

THE LAW RELATING TO SECRET COMMISSIONS AND BRIBES (CHRIST- 
MAS BOXES. GRATUITIES, TIPS, ETC.); THE PREVENTION OF 
CORRUPTION ACT, 1906. By Albert Chew, Barrister-at-Law ; Lee 
Prieeman of Gray's Inn. In demy 8 vo, cloth gilt. 198 pp„ Si. nft. • 

BANKRUPTCY, DEEDS OF ARRANGEMENT, AND BILLS OF SALE. By 
W. Valentine Ball, M.A., and G. Mills, B.A., Barristcrs-at-laui. 
Third Edition, Revised in accordance with the Bankruptcy and the Deeds 
of Arrangement Acts, 1914. In demy 8 vo, 364 pp., 58. net. 

PRINCIPLES OF MARINE LAW. By Lawrence Duckworth, Barrister 
at-Law. Third Edition, Revised. In demy 8 vo, about 400 pa. 
7a. 66 . net. 

GUIDE TO THE LAW OF LICENSING. The Handbook for all Licence- 
* holders. By J. Wells Thatcher, Barristcr-at-Law. In Aemy 8 vo, 
cloth gilt, 200 pp.. 5s. net. 

RAILWAY (REBATES) CASE LAW. BydGEo. B. Lissenden. In demy 
8vo, cloth gilt. 450 pp., 10s. 66 . net. * • 

•THE LAW RELATING TO THE CHILD: Us Protection, Education, and 
Employment. With Introduction on the Laws of Spain, Germany, 
Fiance, and Italy; and Bibliography. By Robert W. Holland, M.A., 
M.Sc„ LL.D., Barrister-at-Law. In demy 8 vo, 166 pp., 5s. net 

GUIDE TO THE REGISTRATION OF BUSINESS NAMES ACT, 1916. By 
Kenneth Brown, Solicitor. In crown 8vo, pap* boards, Ib. net. 

CON VEYANCING. ByE. A. Cope. In crown 8vo, cloth, 206 pp., 6s. 6 d, net. 

WILLS, EXECUTORS, AND TRUSTEES. By ]. A. Slater, B.A.. I.L.B. 
With a chapter on Intestacy. In foolscap 8 vo, cloth, 122 pp., Is. 6 d. net. 

INHABITED HOU8E DUTY. By W. E. Snklling. In demy 8vo, cloth 
*_gilt, 356 pp., 12s. 8d. net. 

THE LAW OF REPAIRS AND DILAPIDATIONS. By % Cato Worsfold, 
M.A., LL.D. In crown 8 vo, cloth gilt, 104 pp., 8s. 6 d. »et. 

THE LAW OF EVIDENCE. By W. Nehbhard Hibbert, LL.D. Barrister- 
a t-Law. Second Edition, Revised. In crown 8 vo, 144 pp.. 5s.ffiet. 

THE LAW OF PROCEDURE, By the same Author. M demy 8 vo, cloth 
gilt 122 p p.. 6 s. net. . • 

BILL S. CHEQUES. AND NOTES. * (See page *.) 

•THE HISTORY, LAW; AND PRACTICE*OF THE STOCK EXCHANGE. 
(See page 8.) 

BUSINESS REFERENCE BOOKS 
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Acceptance business, 116 sqq. 

- 9 liability under, 106* 

Acceptances, bank, 116 sqq., 122 

-, shipowners, 59 

- (and see bills of exchange) 

Accepting houses, 115 sqq. 
Acceptor, accommodation, 11 n. 
Accommodation bills, 10 

f-, safeguards, 12 

Accounts, at difierent branches, 
112 

-, trading, 108 

- (and see advances) 

Acts of Parliament, 78, 87 
- (and see under Differ¬ 
ent Acts) 

Administrators, 99 

-, advances to, 100 

—c-, borrowing powers, 100 

-, charging credit balance, 100 

Admiralty Division of High 
Court, 55 t. C 
Admittances, copyholds, 53 
Advances (Me administrators, 
agents, banks own shares, 
bill-brokers, brokers, building 
societies, committees, com¬ 
panies, exedutors, friendly 
societies, industrial societies, 
joint borrowers, limited part¬ 
nerships, liquidators, loans, 
local authorities, partnerships, 
promissory notes, provident 
societies, receivers, securities, 
trusted, unsecured) 
Adventurous banking, 102, 126 
Agency, 39, 106 
Agents, stances to, 103 

-, borrowing powers, K)3 

Agreement, debentures, 83 

-, documents of title, 27 

— (and see parol) 
Agricultural land, 47 

-Holdings Act, 51 

Allies, loins to, 124 
Amalgamations, bank, 6, 71, 
106, J 13 

—, guarantees, 67 a. 


American Railroad certificates, 

20, 111 i*. 

Amount t of guarantee, 67 
Annuitants, guarantees, 65 
Antecedent debts, Factors Act, 
40 

Anticipation, restraint on, 65 
Apportioned rents, 49 
Articles of association, 16, 22, 
78,83 

Ascherson v. Tredegar Dry 
Dock, 66 a. 

Assets, 76, 77, 106, 107 

-, classification of, 107 

Assignment, limited partner’s 
contribution, 98 

-, specific, proceeds of goods, 

27,42 

- (and see book-debts, life 

policies) 

Assigns, bills of lading, 33 

-, warehouse certificates, 37 

-, warrants, 36 

Attorney General, 89 

- v. de Wtaton, 87 a., 

102 a. 

- v. London County 

Council, 87 a. 

-v. Tottenham U. D. 

Council, 89 ■ 

-West Ham Corpn., 

89 a. 

Auctioneer, business account, 102 
Audit of banka, 106 
Authority of principal, 103 

Bad debts, 104, 105 
eBagehot, Lombard Street, 2, 3, 
f, 113, 121 

Bailees, gratuitous, 111 
Balance-sheet, 84, 104, 106 sqq. 

-k-., security of, 104 

Bank acceptances, 116 sag., 122 

-of England, banker of 

.bankers, 114 

-, short loans, 113,122 

-*— of Montreal v. Stuart.and 
anoth**-, 65 a. 
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Bank ratei‘22, 124 
Banker, qud, 110,*111 
Bankers advances (see advances) 

*- commission, 109, 119 * 

—— competition, 86 
—— lien, 109 112 n. 

Bankruptcy, 13, 37, 38, 50, 58, 
59, 64, 69, 70, 73, 94, 97, 
107, 111 

- Act, 19, 30, 37, 38, 41, 44, j 

50, 73 

- clause, 48 j 

-rules, 101 

- (and see order and dispo¬ 
sition) [120 

Banks, British owned abroad, 

-, colonial, 120 

-, direction of capital by, 5, 

-foreign, 120, 124 

-, German, 120, 127 sqq. 

-, interdependence of, 11 

-, own shares, 21 

-, power of, 5 

-, power to advance, 2 

-, what they deal in, 1 

Barring the entail, 53 
Barter, 2 

Batchelor v. Yates, 51 ; 

Bearer debentures, 17 
- securities, 16, 21, 22 sqq., . 

Ill • 

-, charging, 17„22 sqq. 

Beattie v. Lord Ebury, 82 n. 
Bentinck v. London Joint Stock 
Bank, 23 
Big industry, 128 
Bill-brokers, 24 121 sqq. 

-, advances to, 122 sqq. 

-, companies, 121 

-, discounting, 121 sqq. 

~— m —, mode oi business, 121 sqq. 
Bills of exchange, 7 sqq. 

- -, accepted in London, 8 

--, accommodation, 10 

-, Act, (lien), 110 

-, advances against, 13 

--, clean, 119 

■--.discounting (Me dis¬ 

counting) 

--*, documentary, 118 

-, finance, lt9 

---, forged, 11 

---, foundation for, 10 • 

—-, inland, 7 # 

--—, —r~ decline of, 7 


Bill of Exchange, intfmational, 

-, kites, 10* [115 

-, lien on, 110 

-- long-dated, 8 

•»--, on Lcgidon, 115 

—-, origin of, 7 

-♦ partners, 97 

-— ( real, 10 

- ( short-dated, 8 

-, un-indorsed, # re- 

course, 8 n. 

- ( wind, 10 

- (and see acceptance) 

Bills of lading, 31 sqq. 

-, Act, 33 

-,forged, 118 n. 

-- negotiability, 32 

-- ( notice of lien, 35 

-—_ sets, 34 sqq. 

- (and see documents) 

Bills of sale, 71, 73 n. 

-, Act, 28, 51, 58 

- 1 ships, 57 

- ( -, advances 

against, 59 [64 *i. 

Birm. D & Co. Bank v. Lowry, 
Blackburn, etc. Building Society 
v.CunJiffe Bapoks&Co.,80,81r. 
Blank transfer, 20, 22 
Blocking of German banks, 128 
Body corporate, limited part¬ 
ners, 99 

Bond, produce in, 27 
Bonds, safe custody, 111 
-, issued by backward coun¬ 
tries, 16 

Book-debts, assignment, 71 

-, absolute, 72 

-, equitable, 72 g 

-, notice, 72, 73 

-, registration, 73 • 

-, balance, sheet, 10^ 

-, companies, 73 

,- (and see debts, t^uie debts) 

£3orrm#ed capital, 106, 107 
Borrowers, joint, 99 
Borrowing powers (see adminis¬ 
trators, ageuts, building 
societies, committees, com¬ 
panies, executors, friendly 
•societies, industrial societies, 
limited partners, liquidators, 
local authorities, partnerships, 
provident societies, receivers, 
trustees) 
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Borrowings, what are by cor¬ 
poration, 79 
Bottomry bond, 55 
Bounties, 127 # 

Bourne, in re.,98 « 

Boynton A., Ltd., «* w 102 
Bradford Bank v. Briggs, 2> 

_ r old Bank v. Sutcwe, So, 

67 n„ 68 n. 

Branches, accounts at difierent, 

112* 

Breaking the account, deben- 

guarantees, 68 

__ partners, 97 

•___ (and see Claytons 

rule, notice of second 
charge) 

British Government issues, 21 

_owned banks abroad, 120 

-ships, 56 

_Trade Corporation, US 

Broker, produce-, 35, 42 

_ _, advances to, 

—-, pledges by, 39 
-' stock-, 23 

-- (and see goods Mid pro¬ 
duce, Stfck Egthange) 
Builders, developing estates, 4S 
Building land, 49 

-societies, 92 sqq. 

__ Acts, 92, 94 

_„_ advances to, 93 

___, boieowing powers, 

93 

____, loans by, 92 

_1-, mortgaging and 

rnorgtages by, 93 

__ rules, 94 

Buildings, balance-sheet, 107 

-, increased cost, 50 

'Business ol testator, 100 
Butterworth, Bankers luns and 

Buy«, S Sade of Goods and Fac¬ 
tors Acts, 41 
• 

Can* Packett Bristol Channel 

Campion, Mr.B.Lawo/ Bankers’ 
CapbS*bMiks. increase, 127 

. 1Z-, borrowed, 106 


* • *1 

Capital, circulating,# 

.—control of, 3, 5 

_, companies, 76 

*_debenture, 76 

—-, fixed, 4,10 

--. partners, 98 

_uncalled, 16, 82 

-, working, 4, 129 

Cargo, 31, 34, 56 
Cash credit system, 62 
_payments under discount 

8 * 

Caution, over*, 104 

Central office of Supreme Court, 

73 n 

Centralisation of Banking, 

Bankers Mag., 6 n. 

Certificates, American Railroad, 

20, 111«■ 

-, deposit, 19 

-, estoppel, 17 

-, land, 51 0 

-, mortgage (ships),,58 

I _ registry (ships), 5b 

1 _ t sale custody, 110 

-, sale (ships), 57 

_, stocks and shares, 17 sqq., 

_!_ warehouse, 36, 37, 40 

Character, commercial, 27 

_ (and see opinions) 

Charge, bearers, 17, 22 

-, fixed, 82 

___ inscribed stock, 21 

_ registered stock and n 

shares, 17 sqq., 22, 109, 110 
_ (and see companies, equit¬ 
able mortgage, floating, hypo¬ 
thecation, memorandum ofo 
deposit, mortgage, pledge, 
second charge) * 

Chartered companies, 81 
-corporations, 86 

Cljarterings, ships, 3d, 5» 
Charterparty, 33 

--, demurrage, 33 

Chattels, personal, 51 
Cheque, non-negotiable, « 

, post-dated, 96 n. 

_ prior to notice, 409 

_. Sn-fodorsed, recourse, 8 n. 

Ckoses in action. 19.72, 73 

.Circulating capital,4,126. 

Classi^ation oi assets, 107 
Dayton's rule, 54 60 
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Clayton's fifle (and die bseaking 
tne account, second 
charge 

Dean bills, 119 • 

Clearing House, 3 

Closing of Stock Exchange,* 125 

Cloth, hedges, 43 

Clough, in re, 66 w. 

Collateral security, 14, 65, 70 
Collieries, 49 • 

Colonial Bank v. Whinney, 19 

-banks, 120 # 

Commercial character, 27 

- companies, 78 

Commission, 109, 119 
Committee of management, 
building society, liability, 

94 sqq. 

Committees, advances to, 95 

-, borrowing powers, 95 

Common, tenancy in, 52 
Companies Act, 1900, 83 

-, 1907, 83 

-, advances to, 76 sqq. 

-, assets, 77 

-, book-debts, charges, 73 

-, borrowing powers, 76, 

78, 81 

-, capital, 76 

-, chartered, 81 

-, commercial, 78 

- (Consolidation) Act, 58, 

73, 78, 82 n. 9 

-, debentures (see deben¬ 
tures) 

——, debentures, with, advances 
to, 84, 106 

-, electric lighting, 81 

-, gas, 81 

-, hen, 17, 20 

- (and sfe lien) 

-, mortgage, 82 

- ,(and see mortgage) 

-, order and disposition 

clause, not applicable to, 4*1,59* 

-, pledge, 44, 84 sqq. 

- {and see pledge)* 

-, registers, 83 » 

-, trading, 76, 78 

-, — 5 — non-, 79 

-, tramway, 81 • 

-, utility, public, 81 • 

-, water, 81 # 

—•, winding up rules, 102 
Competition^ bankers, 86 


Compulsory liquidation, 102 
Confirmed letter of credit, 117, 
118 n . 

Connolly Bros., Ltd., tw re, 85 
£onsent of owner, 31, 40 
Consideration, guarantees, 66 

-, real property, 46 

Consiamees, Factors Act, 
Consolidation, 53 
Constructive delivery, 28, 31 

- notice, 20, 23, 75 • 

Consular invoice, 117 
Contango, 23 
Continuation, 23 
Continuing partners, 98 

- security, 27, 53, 62, 67 • 

Contract money, charges on, 71, 
73 

Contracts, government, 3, 71 
Contribution, limited partners ,68 
Conveyancing Acts, 53 
- law, 47 

Co-operation, British and 
colonial banks, 128 
Copyholds, 53 

Corporations, royal charter, ^6 
Cost price, stocks, 107 
Cottoik 42 sqg., 117 
Coulthart v. Tllementson, 68 
Courts (Emergency Powers) 
Act, 18 n., 54 n., 83 n. 
Covenants, leases, 48 
Credit, balance of account, 166 

-, influences*affecting, 2, 5 

-, nature, 2 

Creditor nation, England, 114 
Criticisms, joint stock banks, 
114, 126 

Crops, growing, 51 
Cross-firing, 12 • 

Crowther, in re, 100 » 

Cunliffe Brooks v. Blackburn 
Building Society., 79 *9qa, $ 

Currency, international, 115 

-^lotes, 3 n., 1 Vrn. 

Current account, 79 

-, ships mortgages, 58, 

60 

Custody, safe (see safe custody) 
Guthbert v. Robarts Lubbock, 
% ll^n. * 

Death, guarantor, 68, 70, 70 n . 

-, joint borrower, 99 • 

-, partner, 96 

• 
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Death, testator, 99 sqq. } 

Debentures, 76 sqq. 

-, advances against, 10 J 

_companies, 76 f 

sqq., 83, sqq. 106 « 

-, agreement with, 83 

-, bearer, 17 *• 

_charge constituted A>y, 82 

-.date repayment, 83 

——, notice, 82 sqq. 

_ p -i—, second charge, 83 

-’ power to create, 81 sqq. 

_, receive r’s borrowing 

powers, 102 

-redemption, 83 

*-, registration, 82 sqq. 

,_ . t -, as notice, 84 

-, trustees, 82, 83 

Debts, advances against, 71 sqq. 

——, antecedent (Factors Act), 

40 

-equities, 73, 75 

_ (and set book-debts, con¬ 
tract, trade debts) 

Deeds of Arrangement Act, 101 
——, transfers, 19 sqq. 

- (and set title deeds) 

Deeley v. Lloyd's Bank, M n. 
Delivery orders, 3s, 40, 42 

_, negotiability, 38 

_ (and see documents) 

Dejxait, bill of sale (skips), 57, 

-, certificates, 19 

-, life policies, 73 sqq. 

-, registered mortgage (ships) 

-, title deeds, 51, 109 

- (and see charge, equitable 

mdttgage, lien, 
pledge) 

Deposits, banks, how repre- 
» sonted, 1 [8 

-,-^increase during war, 

_,-prepayment, 4* 114 

__ ( bill-broker confpanjps, 121 

_, building societies, 92 

-, industnal societies, 95 

_, “ other," Bank of Eng¬ 
land, 114 • 


Directors, Wilding s&ieties, 94 
Discount market, 113, 116 


Discounting, 7 sqq. 121 

•-, effect, 9 , 

-, safeguards, 12 

—shipowners'- acceptance, 
59 

- (and see bills of exchange) 

Displacement, ships, 57 
Dissolution partnership, 97 
Distringas, 20 

Dividend clayse, guarantee, 69 
Dividends, release of Govern¬ 
ment, 114 
Dock dues, 57 

-warrants, 36 

- (and see warrants) 

Documents, goods and produce, 
27 sqq. 

_ t _, advances 

against, 27 sqq. 

_ t -, agreement, 27 

_’_ (and see lien, 

pledge, hypothecation) 

_of title, Sale of Goods and 

Factors Acts, 39 sqq. 

___ (and see bills of 

lading, bills of sale, delivery 
orders, warrants and ware- 
I house certificates) 
Documentary bill, 148 
Drafts, India Council, 113 
Drainafe board rates, 47 
Dumping, 127 
Durham v. Robertson, 72 n. 


_, president societies, 95 f -- mortgage 

_," public," Bank of Eng- --. I™ 


land, 114 

DepredSations, 50, 77 
Directors, guarantees 


Easements, 46 
Education Act, 87 

-authorities, 87 

-(Provision of, Working 

Balances) Act, 88 . 

Electric lighting companies, 81 
Endorsements on deeds, 48 
' Eniland as creditor nation, 116, 

124 , 

Entail, barring the, 53 
Entire property, 28 
Equitable interests, stocks and 
shams, 18 • 

-mortgage, debts, 72 sqq. 

. , life policies, 75 

_, real property, 51, 

*109 * 

-S-, ships, 5^ 



Equitablearportgage, stocks and 
shares, * 6 . 20. 21, 109’ 
- (and see charge de¬ 
posit, pledge) 

Equities, debts* 73, 75 * 

Esberger v. Cap. & Co. flank, 
83 n. 

Estate duty, 100 
Estoppel, certificates, 17 

-, debts, 72 

-, transfers, 24 ’ 

Examination, title deeds, 47 sqq. 
Excess profit duty, 78 
Exchange, fluctuations, 119 

-, outbreak of war, 118, 123 

Executors, 99 

-, advances to, 99 sqq. 

-, borrowing powers, 99 sqq. 

-, charging credit balance, 100 

-, priority, right of, 100 

Expenditure, local authorities, 
87 sqq. 

Exports, credit scheme (Govt.), 
118 

-, how paid for, 119 

Factors Act, 31, 39 sqq. 
Factory property, 48, 49 sqq., 77 
Favor, overdraft as, 109 
Fee farm rents, 49 

-, advances 

against,'49 

-, simple, 48 , 

-,- (and see freehold) 

Floaters, 122 
Finance and war, 124 

-bills, 119 

-, what it stands for, 4 

Financial trust companies, 
shares, 16 

Firm, change, guarantees, 67 

-, guarantee, 70 

- (and see partners, part¬ 
nerships) 

Fixed capital, 4,10,129 , 

-plant, 50 l 

Fixtures, 50 , 

Floating charge, 71, 76, 82 

-, restricted,* 84 

-, simple, 84 

Fluctuations, exchange, 119 
Foreign banks, 1®. 124 

-exchange. .113, 118, 1l9, 

.123 

•-trade, 116 sqq. , 


Forged bills, 11 

-of lading, f 18 n. 

-transfers, 21 

Forster v. Mackrill, 96 n. 

Foster v. Baker, 72 n. 

•Foxwell, H. S., Social Aspects 

* of Banking, 1* 

Fraud, 27, 35, 59, 64 
Freekpld, 48 , 

-, affixed to, 50 

Freight, 32, 56, 58. 61, 119 
——, rates, preferential! 127 
- release, 34 

-, stop for, 35 

Friendly Societies Act, 95 

—-—, advances to, 95 

-, borrowing powers! 

95 

-, mortgaging powers, 

95 

Fully-paid (not), shares, 16 
Futures, 42 sqq. 

I Gallaher, Mr. G. K. S„ Pro¬ 
duce as Security for Bankers' 
| Advances, 39 n . 

Gas companies, 81 
Gauge-note, 36 
Genrtal average, 33, 56 

-Ben, 1T0 

-loan fund, 113 sqq. 

German banks, 120, 126 sqq. 
Gilbart, Practice of Banking, 7, 
45, 105 

Gilt-edged securities, 15 
Glegg v. Bromley, 66 n. 

Glyn Mills & Co. v. E. * W, 
India Dock Co., 35 
Going-concern, 107 
Gold, 114, 116, 119, 123 
Good faith, 17, St sqq., 39, 73, 
102 , 111 • 

Goodwill, 107 

Goods and produce, 36 sqq. t 

-, advances against, 

26 sqq. * 

-, ——, cotton, 42 sqq., 117 

-, delivery, construc¬ 
tive, 28, 31 

- ," goods,” Factors 

• Act, 40 

I — r -law relating to, 

25 sqq. 

- -, margins, 27 

-, markets, 26 



Goods and produce, possession, 
28, 31. 96, 39 

-, substitution, 40, 42 

-, valuations, 27, 107 

- (and see cargo, » 

charge, documents, hypo¬ 
thecation, mortgage, pledge, 
power of sale, produce- 
broker) 

Goschen, Theory of Foreign 
Exch&nges, 115 
Government balances, 114 

-contracts, 3, 71 

-export credit scheme, 118 

Grant, Law of Banking, 31 n. 
Gratuitous bailee, 111 
G.W.Ry. v. L. & Co. Bank, 112 n. 
Greenwood Teale v. Williams, 
Brown & Co., 102 
Gross tonnage, 57 
Ground rents, 48 

-, advances against, 49 

-, apportioned, 49 

Growing crops, 51 
Guarantees, 62 sqq. 

--, advances against, 62 sqq. 

-, all liabilities, for, 67, 

-, amalgamation 67 *f 

-, amount, 67 

-, annuitants, by, 65 

-, bankruptcy, 69, 70 

-, breaking account (see 

breaking the account) 

-, change in firm, 67 

-, collateral security, 65 

-, companies, by, 70 

-,-- for, 79 

-, consideration, 66 

-, dealing with securities, 68 

-, death, 68 

-, debt«due and owing, 67 n. 

-, directors, by, 63, 78, 79 

—c-, dividend clause, 69 

-, firm, \af, 70 

-, honesty in taking, 64 r- 

-, indulgence, giving, 68 

-, insanity, 68 n. 

-, joint, 70 u 

-,-and several, 70 

-, notice, 67 sqq. 

-, on diman d, 66 <• 

-, opinions, 11, 65, 121 

-, proof, right of, 69, 70 

-, renewal, 66 


-, Statute of Limjations, 66, 

68 

-, supense account, 69 sqq. 

•*—, termination, 67 

-, time, giving, 68 

-, ultimate clause, 69 

-, undue influence, 65 

-, unlimited, 67 

-, women, by, 65 

Guaranty'* Trust Co. of N.Y. v. 

Hannay, 118*. 

Guardians of the poor, 86 

Hamilton, Young & Co., in re, 
28 29 sqq. 

Hankey, Banking, 10 
Harrold v. Plenty, 19 
Hart, Heber, Law of Banking, 
8 *. 

Hedges, 42 sqq. 

History of a business, 77 
Honesty, guarantees, 64 
Hopkinson v. Mortimer, Harley 
& Co., 22 

House-property, 46, 49 
Housing Bill, 47 

-of the Working Classes and 

Town Planning Act, 47 
Hughes v. Pump Room Hotel, 
72*. 

Hypothecation, 29 »* 

-, cargo, 56 

-, contract of, goods, 29, 37, 

110 

-, ship, 55 

- (and see lien, parol, pledge) 

Illegal borrowings, local 
authorities, 88 sqq. 

Implied pledge, 110, 112*. 

-powers, companies, 78 

Imports, how paid for, 119 
India Council drafts, 113 
Indorsement (see bills) 
indulgence, guarantees, 68 
Industrial ^companies, deben¬ 
tures, 16 

- a (and see debentures) 

-life policies, 74 

-and Provident Societies 

Act, 95 * 

—- societies,,advances to, 95 

—,-, borrowing powqrs, 

95 
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Industrial* •ompaniee, deposits, 
95 • 

-, mortgaging powers, 

95 

Industry, big, F28 
Infiltration, 127 
Inland bills, 7 
Inscribed stock, 16 sqq. 

- ( advances against, 21 

- f charges, 2^ 

-, equitable charge, 21 

-receipt, 17 

- (and ike marketable 

securities, stocks and shares) 
Insurance, fire, 28 
-, marine (see marine insur¬ 
ance) 

Interdependence of banks, 11 
Interest (see rates) 
Intermediaries, banks, 1 

-, bill-brokers, 121 

-, middlemen, 126 

International currency, 115 

- trade, 115 sqq., 119, 128, 

Intestacy, 52, 99 
Intra vires, 80 
Investment money, 126 sqq. 
Investments, bills on London, 
121, 124 

-, changing, 15 

Irvine v. Union Bank of 
Australia, 78 

• 

Jettison, 33 
ohn t;. Dodwell, 102 n. 
oint borrowers, advances to, 99 

- and several guarantees, 70 

-promissory notes, 63 

-guarantees, 70 

- owners, shares in ships, 56 

- stock banks, acceptance 

business,*115 sqq., 120 

- 1 capitals, 127 

-, criticisms, 114, 

126 • 

-companies, Regis- 1 

trar, 73 82, 98 • 

-tenancy, 52 

Judicature Act, 72, 75* 

Ka*te:£le, 127 # 

Kites, 10 sqq. 

Labour, direction of, 6 
-, war time, 125 « 


Lacon v. Liffen, 58 
Land, agricultural, 47, 51 

-, building, 49 

- certificate, 51 

- companies, shares, 16 

V-, market garden, 51 

-, registered, 52 

- (anet see property) 

Landlord’s outgoings, 46 t 
Launch of ship, 57 
Laws v. Rand, 96 
Leaseholds, 48 

-, covenants, 48 

-, mortgage, 53 

- (and see property) 

Legacy monies, 71 
Legal interests, 18, 23 

- mortgage, 52 

- title, 18s<?y. 

; Leicestershire Banking Co. 

• Hawkins, 68 w. 

| Letter of credit, 117 
! Letters of administration, 99 
i Lien, bankers', 109 

i -, bank’s shares, 21 sqq. 

! -, Bills of Exchange «Act, 

; under, 110 

; -,Companies, 17, 20, 21 sqq. 

-, tonsigfees, 40 

-, credit balance, discounts, 

13, 111 sqq. 

-, general, 110 

-, maritime, 55 

-, ship-owner's, 34 
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BANKERS’ 'ADVANCES 


CHAPTER *1 

INTRODUCTORY 

Bankers are dealers in money, or rather, in rights expressed 
in terms of money. They act as intermediaries between 
lenders and borrowers in the mobilization of floating capital. 

Those two thousand millions of deposits lodged with 
the banks of the United Kingdom, how are they repre¬ 
sented ? Although repayable in legal tender, only a 
comparatively small portion is held by the banks in this 
form. The greater portion exists in the^ form of liquid 
capital loaned to borrowers. When the deposit s*nd loans 
of the banks increase it means tha^ there is so much more 
busiifess being conducted on borrowed capital. 

“ To facilitate the transfer of the use of capital on the 
banking market it is first converted by bankers into a more 
marketable form.” (H. S. Foxwell on the “ Social Aspect 
of Banking.") 1 

Much of the floating capital of the country in a 
certain sense, be regarded as pooled. If a man sells 
£10,00(f worth of goods to a solvent buyer, on credit, lie 
parts with the goods in exchange for a £10,000 interest 
in the po ol. He loses his hcjd on the jar^icular g^ods in 
excEaSJfrfor a right tq £10,000 worth of pooled capital. 
TTiese rights to money’s worth, these interests in^the pool, 
are the things that banks deal in. 

But it yould be well, perhaps, to pursue inquiry in this 
direction a little, further. And first as to the jature of 
•credit. 

1 Vide, Journal of the Institute Bankers for February, 1886 % 
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BsSlIfcRS’ ADVANCES 


Bagehot defines credit merely as " the disposition of one 
person tj <rust another." Through its agepcy there is 
not, directly, any increase ift.the capital oi a country; 
though, by means of credit, "the circulation of»capital is 
facilitated. 

Suppose A sells goods*to B, takfng his acceptance in 
exchange, which he transfers to C in exchange for gdbds 
of like Value. Sometlflng Very like barter would have 
resulted. A series of transactions would have been effected 
by, A without the intervention of any cash, but wholly 
through the agency of credit. Again, C might pass on the 
same bill to D, in consideration for other goods; and, just 
conceivably, D might re-deliver it to B, in settlement of 
yet another trade transaction, when, of course, all 
indebtedness would be extinguished. 

Conceive of the establishment of the first bank in a 
country. Members of the eommunity would presently 
place their cas)j, which, it may be supposed, they had 
hitherto floSrded, in its care. Against the credits thu^ 
created they would draw cheques, and would receive 
cheques from other persons. By the simple process of 
transfer in the bank’s books, payments might be effected 
without the cash in its hands decreasing. In that case 
the bank would sojin realize that it had more actual cash 
in its till than it was ever likely to require. It would then 
begin to 1 sake advances, at interest, to persons anxious to 
,borrow. r The country at large would benefit frpm thb 
efconomy exercised in the use of cash. Nevertheless, inas¬ 
much as its deposits would be repayable in cash, the bank 
would Ce constrained to maintain a certain proportion 
its liabilities in cash, in order to been a position to meet all 
probable Remands, 

Now^ although /he power of banks to grant loans is 
limited, it does not follow tlfey are unable to do » without 
the 'inter-’-ention. of cash. Suppose a bank agrees to an 
advance,to,A, who, accordingly, draws a cheque^n favour’ 
of B, which B deposits yith the same bank. The banks 
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total of deposits would be increased to a like extent as 
would its ffrtal of loans. All the banks may advancing 
and receiving dejfbsits evfnly at one and the same time. 
(The interchange effected'^through the machinery of the 
’Clearing House resolves the payment of most of the cheques 
drawn on our banks into a mere system of book-entries.)# 
file actual reserves of the banks would remain unaltered. 
So the process might continue? but only s<t far as the 
recognized proportion of cash, or its equivalent, to 
liabilities was maintained. , 

The effect of all this lending and depositing would be 
that there would be so much more business done on bor¬ 
rowed capital. As has been said, bankers do not actually 
create capital, but facilitate its circulation. It may be 
the same capital, but under different control. Through 
the agency of the banks capital is brought into play that,' 
otherwise, would remain outside the pale of commerce and 
industry; and this, of course, has a stimulating effect all 
round. Bagehot describes banks as “ solveiffcy meters.” 
They lend out their deposits to flhgse requiring the use of 
working, capital, charging enhanced interest rates by way 
of remuneration; but, at the same time, they accept all 
responsibility for losses that may arise in connection with 
such advances. 

An increase in the deposits and loans of the baijks, then, 
might represent merely a change in the control of certain 
liquid capital. What were the causes of th^ encanoiis 
increase in deposits during the war ? The rise i» priSes, 
no doubt, partially contributed thereto, 1 as did also the ; 
larw security realizations,*and the withdrawal <)f capital 
from many ordinary channels of trade. But, in no small 
degree, it was due to the huge turnovers in connection vjth 
all sorts of Government contracts, which wer^ generally 

of a lufirative character. What happened was this. The 
* * • 

* The writer is of opinion that exaggerated views He heW as to 
the effect o£ currency note issues on prices. Their afgregflte cir¬ 
culation is amaU compared with that of cheques. Tq some extent < 
they have xierSy replaced gold.* * 
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Government borrowed from time to time large sums from 
the Bank qfilngland on Ways and Means Account. These 
were distributed amongst theiF•creditdirs, who£e balances 
with the different banks were thereby more or les#swollen. 
TBe banks then lent back to the Govynment on Treasury’ 
.bills and in other ways. The money was thus available 
for further payments to Government creditors, involving 
a fresh augmentation of the deposits with the banks; and 
so the process continued. It is difficult to see how the 
wealth of the country, taken collectively, could have been 
increased thereby. We know, indeed, that through the 
waste of war, the country was growing poorer. Meantime 
it was absorbing enormous war issues. These were taken 
up by investors, who so far became the creditors of the 
general body. Nor did this process involve any increase 
in the country’s wealth. But, all the while, the Govern¬ 
ment were getting control of the assets and labour requisite 
for the successful, waging of the war. It conies back to 
that. Finrftce stands for control of capital and direction 
of enterprise, as expressid in terms of money. , 

As the whole of its deposits are repayable on demand, 
or at short notice, it would clearly be impolitic for a bank 
to lock up its resources in permanent form. The history 
of English banking'demonstrates the truth of this. All 
our classical writers on the subject, no less than the leading 
authoritieSt-f the day, insist hereon. A bank cannot supply 
tfce^fixed papital, and can provide a part only of the cir¬ 
culating capital of a trader. It is a bank’s province to 
make only temporary advances; that is, advances for cur¬ 
rent business purposes. To advance in the form qf p r - 
manent, or “ dead,” loan is held to be contrary to all the 
principles ff our banking system. A bank should not 
undertake the business of a building society or loan office. 
And, again, no customer should have more than hil proper 
share )of the bank's money. As well as Being elastic in 
clftrapter,advance should be within due proportion to 
c the ( busin|* and turnover qf a customer. “AH advances 
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should involve frequent and regular operations on the 
relative accounts. A large, sticky advance? jvithout a 
corresponding turflover, simply an abomination to any 
self-respecting banker. * 

As Bagehot tells in Lombard Street, there is inculcaffcd 
in every trained banker’s mind " a wise apprehensiveness.” 
Credit is susceptible to many influences, as, for^example, 
over-production; excessive investment in specuBitive securi¬ 
ties, home or foreign; failure in the world's harvests; 
disorganization of the monetary system of a foreign 
country; the sudden unlooked-for failure of a great and 
trusted house; political unquiet; a fear of invasion; or 
an actual declaration of war. “ The disposition of people 
to trust one another ” may at any time receive a rude 
shock, and a banker has to be prepared for all emergencies* 
In evil days he has to see to it that no restrictions are put 
upon the legitimate facilities usually afforded his fegular 
customers. To assure this, his assets, must be liquid. 
It is not sufficient that he should have liquid a'ssSts sufficient 
to enable him just to scrape alogg. There must be a 
margin, .and a very ample margin, beyond what may be 
required to meet all eventualities. Like Caesar’s wife, 
he must be above suspicion. If he has locked up any 
considerable portion of his resources^ in permanent loans 
of an unrealizable character, the fact will be sufficiently 
Well known, and, in times of difficulty, he Wfil certainly 
be marked down for suspicion. 

Consider the great power for good or evil placed in Ihe 
hands of our great bankers. To them the community has 
enlisted, very largely, the?care of its*s3vings aAl surplus 
funds. The country imposes in them the utmost confidence; 
and it is universally admitted that^they aretskilful afid 
faithful guardians. As controllers of vast capital they 
learn t<? take long views. Broadly speaking, they see to 
it that capital iS made to circulate to thegeneraWdvajitage, 
and they discourage diversions into channels^ ndicatfve +>i 
waste, \yhat, for instance ,fan be the use of - jttempfing 
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to bolster up decaying industries, the productions of which 
can obvioi^fy be better supplied to us by other countries, 
and are in no sense vital to our'dwn ? Misdirected labour 
is a crying evil. The proper direction of labour is dhe of the 
grfcat problems of the day, It ineanf the curtailment of 
• waste; the advancement of the all-round standard of 
comfort; Jhe general well-being of the community. That 
is one of tlft arguments, *and'a very potent argument, for 
the absorption of the smaller banks. They were liable, 
fron» their very environment, to think and act parochially. 
The large banks think and act imperially. As a writer 
in The Banker’s Magazine expressed it some few years 
since: “ Banking has ceased to be patriarchal and has 
become scientific.” 1 

1 Vide, Centralization of Banking, September, 1910. 



CHAPTER II 

DISCOUNT ACCOMMODATION 

• • 

Mr. Hartley Withers says in Money-Changing: "'rte 
bill of exchange is the most wonderful and magical instru¬ 
ment of credit that has ever.heljed to turn the,wheels of 
trade and join all the nations together inio a great 
commercial community with common interests, etc.” 

Devised, originally, as instruments of exchange between 
different countries, bills of exchange are utilized for this 
purpose to an enormous extent at the present day. The 
invention is one of great antiquity. They were certainly 
in common use, and were fully recognized by the law 
merchant throughout Europe, during the Middle Ages* 
Gilbart mentions in his well-known treatise, The Practice 
of Banking, that they were said to have been inveiTted by 
the Jews or Lombards, for the purpose qf withdrawing 
their property from the countries from which they were 
expelled (about the twelfth century); but, as Macleod 
points chit in his Theory and Practice of Banking, Cicero 
speaks of them as being in common use in his time (that is, 
nearly a century B.C.), and they were probably so long 
ere then. * 

In comparatively recent times bills have alsc^come to 
be used in connection with inland trade. Sflch bills bear 
little* relation to exchange in its broader and geiH^atly 
accepted sense. They are of the class that a tanker is- 
in the habit of discounting for his regular customers, and* 
it is of these it is proposed to treat in tlie presdfit chapter, 
deferring consideration of the international bill, and of the 
business of the bill-broker, to the *oncludin{J chapter? 

In tjie earlier history of Ranking in this country, lending 
appears to have becaalmost entirely by way of discounting; 
but during the last five or six decades theri*has.been a 
market! tendency for loans to increase in»pft>portion* to 
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discounts. Relatively there are not nearly ‘so many 
inland bills drawn now as formerly. No doubt the exten¬ 
sion of the* limited liability principle Jo trading concerns 
has been one of the chief causps of this. Another is to be 
found in the long-continuedt cheapness of money that 
prevailed some years back, which led to the introduction 
of the method of cash payments under trade discounts. 
In manji trades, settlenjent ,by cheque in fourteen days, 
or a month prompt, became the rule, where formerly bills 
at from three to six months had been taken. From the 
banker’s point of view this has been rather a subject for 
regret. And this will be readily understood. When a 
bill is discounted the period of the advance is definite. 
With a well-packed bill-case the old-time banker felt in 
an assured position, for the reason that, in the event of 
‘pressure, he could always replenish his till by the simple 
process of letting the bills run off and contracting his 
discounts. Moreover, the better class of short-dated paper 
(two or three jnofiths), if accepted payable in London, lent 
itself to re-discount. It | was never the practice of London 
banks, however, to re-tiscount their bills. In this connec¬ 
tion it may be observed that a banker always preferred to 
hold a preponderance of short-dated over six months’ bills, 
the discounting of the latter partaking too much of the 
nature of a permanent advance; although in taking the 
longer-deted bills he gets a slight pull as regards interest. 
In effect he gets interest on interest in respect of the later > 

WheiT a banker discounts a bill he is practically lending 
»on the security thereof. The property in the bill passes, 
but there^s a right of recourse against the customer flJTder 
his indorsement, or by agreement or custom. 1 It is a sale 

* 1 < 

1 Vide, The Law of Banking, by Heber Hart. 

Sir Johnipagct comments as follows: “ I have always 4 doub ted 
whether a banker has any recourse against his customer on a bill 
or cheque he has discounted or taked for *alue except on 
the indorseriflnt or by special agreement. The contrary view is 
held by Chaimps, and apparently by Hart, and it recenres some 
♦support from a dictum of Lord Lindley in the Gordon case, 1903, 
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by way of dffccount. When a foreign bill is acquired for 
purpose of Remittance it is always spoken of ^s being 
bought or sdld. 

A trade bill of exchange is, In itself, simply an instrument 
of credit. It is no if ore than an undertaking to pay, 
certain sum on a specific date; the acceptor risking his 
commercial reputation that the liability will be duly 
discharged at maturity. As dgaiflst this liability he has 
the relative goods to trade away. 

Take the case of a wholesale dealer or manufacturer who 
is under obligations on his acceptances for goods supplied 
by merchants. He has not'bought the goods to hold 
indefinitely, but to dispose of at a profit, either in the same 
form or as manufactured articles. It is competent to him 
also to sell on credit, drawing in turn upon his customers, 
the retail dealers. There are now two sets of bills running 
against the same goods. It is conceivable there may be 
more ; but this example will suffice by way of illustration. 
JLet it be assumed that these two sets of bills a/e discounted 
with the bankers, respectively of«the merchant and the 
wholesale dealer or manufacturer, "fhe original acceptors 
have parted with the goods whilst still under liability to 
the merchants. But, per contra, they will have taken 
the acceptances of the retail dealers* whose ability to 
meet the same has been rendered so far assured by reason 
of their right of disposal over the goods they haw acquired. 
Thus it,will be seen that, in a general sense, the gqods hjv^ 
constituted a sort of assurance for the payment oi bolffi 
sets of bills. There is certainly no specific assurance for 
the payment of any of the bills, yet, wth regardsto each 
set, there is a fair presumption that the respective acceptors 
have been placed in a comfortable petition to meet them 

A.C., at p.,248; though I do not believe the doctrine has^ver been 
applied to bills as distinguijhed from cheques, and a custom relating 
to cheques would hot necessarily include bills. It hasj)een*held 
' that a general agreement in writing as to bills discounted*may 
have the Same effect in this respect as the indorssmftit oi the 
several bills." 
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This consideration is an important factor wh'en estimating 
any risk^the bankers may have incurred in discounting the 
bills, on every one of which,'"foe it observed,'there are at 
least two parties liable to them. It will be apparent that 
the security afforded by genuine ?tade bills is something 
tangible and real. It is for this reason, no doubt, such 
bills have been termed " real bills.” It will be recognized 
then thaf, from the pdint bf view of security, as well as 
from those of short credit and direct trade facility, the 
discounting of this class of paper is a perfectly legitimate 
branch of banking business. 

But all bills do not represent genuine trade transactions, 
and herein lies a difficulty. 

Hankey, in his little volume on Banking, relates how he 
was once told that there was nothing easier to conduct 
than the business of a banker if he would only learn the 
difference between a mortgage and a bill of exchange; and, 
as he goes on tp demonstrate, there is a good deal of truth 
underlying the statement. Bills should be founded only 
on circulating capital, f not on fixed capital; at all events, 
such bills as are usually tendered to a banker by his cus¬ 
tomers for discount. Bills cannot be met out of fixed 
capital. It is only a short step from bills founded on fixed 
capital to out-and-out accommodation paper. 

Accommodation bills, otherwise called wind-bills or kites, 
unlike ret.’ bills, are not founded on genuine trade transac¬ 
tions, but are fictitiously created amongst traders, without 
4ny rgal consideration passing, and often with the intention 
to deceive. The usual modus operandi is for the drawer 
to get ■ "ome friend of good standing to accept, though 
sometimes the accommodating party himself draws or 
endorses Che bill. Jt may be that the drawer, being short 
of capital, is desirous of raising the wherewithal to launch 
himself upon some commercial operation, not Unlikely of 
a more or less speculative character. Or he may have 
•gained r, good name with his banker, but have,met with 
some financial disaster, the full extent of which he wishes to 
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conceal. He begins his operations in a small way. He 
sends in for discount a batch of paper, including £jme few 
of these fabricated bills. Iirtio question is raised he may 
be tempted* to extend his field of operations. But when 
th? fabricated bills falj *due if is the drawer himself wh#^ 
must make the necessary provision for their payment. On 
an accommodation bill the drawer is the party really liable 1 
(that is, when the accommodating jJhrty signs as *c8eptor), 
and the acceptor can sue the drawer for whose, accommoda¬ 
tion he has accepted in case he himself is called upon to 
pay. So new bills, of similar character, will probably £e 
sent in to replenish the account. The scheme must be 
detected sooner or later, and fortunate for the banker if 
in time to escape a more or less severe loss, even by dint 
of considerable nursing. In the bad old days of English 
banking this pernicious practice of “ kite-flying ” was far 
more prevalent than it is to-day. Bankers have beeome 
more cautious. They are more thorough ^nd methodical 
in their investigations, and especially by way “ot obtaining 
periodical confidential opinions of <me another respecting 
the standing and character of acceptors. They recognize 
more fully their interdependence. For instance, no 
respectable banker, nowadays, would be guilty of retiring 
acceptances, payable in other parts cA the country, for 
unknown persons holding themselves out to be the accept¬ 
ors, especially when asked to do so by drawers. •Ye'?at one 
time su^hpracticeswerenot unknown; practicesthatbetraje^ 
brother bankers into incurring heavy losses on itsultipat?ty 
transpiring that acceptors’ names to paper they had 
discounted had been systematically forged over loijg periods. 

" Kite-flying " takes various forms, and there is call 
for great care and watchfulness on t^e part of tankers t? 
guard successfully against it. 

1 Sir John Paggt comments as follows: “ The accommodation 
acceptor is liable m the first place to the bond •fide holde^f th% bill. 
But, havijig his remedy over, on implied guarantee, against tl^ 
person for whose accommodation he accepted, he lhay faiifcy be 
termed the perscfli really or ulitmqfelf liable." 
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Experience shows that firms with good reputations have, 
at times,, succeeded in discounting accommodation paper 
in different quarters, and, by tie exercise of mfich ingenuity, 
have evaded suspicion for a considerable while.* Especially 
*tjas it been in times of speculation ;n the great necessaries 
of life that the tactics have been indulged in; and, perhaps, 
more than by others, by persons engaged in the corn trade, 
who hcfvi been tempted to gamble on the chances of a good 
or indifferent harvest, or upon the extent of importations. 
They have, not infrequently, resorted to a method of cross¬ 
acceptance—“ cross-firing,” as it is termed. Two or three 
confederates have drawn on one another for fictitious 
considerations, hoodwinking their bankers into the belief 
that the paper represented bond fide trade transactions. 
And in such a case it has been held that one of two cross- 
acccptances is a good consideration for the other; for which 
rea%>n they are not to be deemed accommodation bills. 
Nor is the mere creation of accommodation paper illegal 
in itself, tf however doubtful morality it may savour. It 
is indeed very difficulfvto decide what constitutes the con¬ 
sideration necessary to take a bill out of the category of 
accommodation paper. The only safeguards are in the 
exercise of intelligence and constant vigilance. The 
careful banker will keep a close eye on all his discounts. 
He will watch the account of a customer to whom discount 
accommodation is granted, for acceptances or other pay¬ 
ments to parties drawn upon. In this connection it may 
be observed that " cross-firing ” by means of mere cheques 
is a dodge occasionally attempted by impecunious parties 
of indigent chasacter. But that sort of thing should be 
quickly detected and nipped in the bud. In the case of 
^iscountsothe miscljief may not culminate for some con¬ 
siderable time. To resume. A banker will be on the alert 
for renewals, betokening a* weakening in the position of 
acceptor^ if not gictual accommodation. He will see that 
(bills are^not discounted regularly a few days before others, 
on the same drawees, an<i for somewhat uniform amounts, 
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fall due. He* will beware of bills drawn on acceptors 
whose lines of,business are altogether dissimilar frpm that 
of the customer. At Vie sanft time, he will satisfy himself 
that his owli customer’s acceptances passing through the 
account are all in proper character; that is to say, that tbte 
customer is not accepting outside the bounds of his legi¬ 
timate business. He will also note what paper he discounts 
accepted by customers of his own enjoying discoifh? facili¬ 
ties. These bills may be legitimate enough, but they 
constitute an addition to the total liabilities of those 
customers to the banker. Finally, there will be bills occa¬ 
sionally presented for discount that he cannot “read.” 
They may be susceptible of satisfactory explanation; or 
they may be merely “ pig on pork ’’—one friend obliging 
another. Such paper will no doubt be thrown out pending 
the result of full inquiries. 

It is important to bear in mind that, when a banker has 
discounted bills for a customer, he has no liqp, in respect of 
such discounts, on any credit balance on the acdbftnt during 
their currency. "Such a lien wotfldjbe contrary to the 
object of tie advance.” [Bowen v. Foreign and Colonial 
Gas Co., 1874.) (The law of “ set-off ” is different in 
bankruptcy.) Nor can he sue on a discounted bill until 
after dishonour. If a bill or promissofy note, however, 
has not been discounted, but is simply held as security, 
“ t there is nothing in law to prevent a banker suing for the 
overdraft during the currency of the note or bill.” 1 

1 Vide, The Law of Banking, by Sir John Paget, 
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ADVANCES AGAINST HARKBTABLE SECURITIES 

Good Stock Exchange securities, showing a sufficient 
margin, may usually be regarded as eligible banking cover. 

If {ffiuness people 4 , of concerns, require temporary 
accommodation, and have assets available answering to 
the above description, these holdings provide, in some 
ways, an ideal form of security for the purpose. They 
constitute a convenient form of security, too, by way of 
support to a guarantee, or otherwise to be held collaterally. 
They can be dealt with with the minimum outlay of time, 
trouble, and expense; and, when the relative liability is 
discharged, they can be as easily released. Again, it is 
considered quite proper to make temporary advances 
thereon to pei^ons or institutions whose regular course of 
business ft ’is to deal largely in stocks and shares. And, 
before the war, the practice had obtained for stock-brokers 
to pledge such securities against loans raised for the purpose 
of re-lending on the Stock Exchange on fortnightly account. 
But this last-mentioned class of business falls rather within 
the purview of Cky matters, and, as such, will be further 
considered in the concluding chapter. There remains the 
question vf the private borrower. 

,, It wip not be suggested that it is outside the province 
of a,banker to make advances on private account to a 
reasonable extent from time to time, to facilitate the 
holding-of Stock 1 Exchange''securities of sufficiently high 
class. It would be fatuous to pletend that this sort of 
'.-businessids.never entertained. As is well known, it is 
done, a,t times, somewhat freely. It depends largely upon 
whether money is abundant or the reverse. In‘periods of 
tigfitnqps, advances answering to this description would be 
eless ease' to obtain. The trading customer certainly has 
the prior-claim to his banker’s consideration. 

. 14 



A^VAN^ES AGAINST &ARKETMLBM: SECURITAS • 15 ' 

Again, private customers will occasionally vary their 
security holdings. In so doing they may be acting under 
very competent adnyce. Siren bankers are we if advised 
to change 4he character of their investments on occasion; 
aS witness the presence tfiat foresaw the approaching 
falls in Consols and English Railways some years back ! 
This sort of thing cannot be likened to speculation, which 
term implies a feverish acqui^tioif of holdings •tfler than 
first, or even second, class, in the confident expectation of 
being able to sell again quickly at a profit. A mania for 
speculation, fostered by interested parties, and quickened 
by credulity, will sometimes prove almost as infectious as 
an epidemic of influenza. People are overtaken with the 
passion to grow rich quickly, and reason is thrown to the 
winds. Presently comes the inevitable break, with the 
resulting discomfiture and ruin of thousands. There has 
been an example within the last decade. The samg sort 
of thing had happened frequently before, and will happen 
.again whenever the conditions are favourabh^ It is cer¬ 
tainly not within the province of a»banker to facilitate the 
designs of^unconscionable operators. The prudent banker 
will exert his influence to check an unduly speculative 
impulse wherever detected. At such times it may be 
difficult, if not practically impossible, to refuse every 
applicant of known wealth; but it is not for a banker to 
become associated with a person of limited mejns, fn deal¬ 
ings w^ich partake of the nature of a gamble. 

The leading securities, those termed gilt-edged, and tfftee 
ranking only a little below them in the scale, are well 
known. In cases of doubt «the bank's, broker cjjn always 
be consulted. Usually, the higher the return the greater 
the risk, but this is not an invariably rule, .Ateally gor*l 
broker can always recommend sound securities that can 
be pickSd up comparatively* cheaply. It is necessary to 
be wary of the* ordinary shares of mapy industrial •com¬ 
panies. .Even if the shares are inherently so uy3,~ owing 
to the limite<Jnnarket the Stocjc Exchange quotations are . 
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not always to be relied on, and a sale may have to be the 
subject o{ negotiation. Especially may th^re be a diffi¬ 
culty in* disposing of shares qi loca|/companfes not dealt 
in on the London Stock Exchange. Well-secired deben¬ 
tures of commercial companies of ( good standing, whfen 
they constitute a first charge with power of foreclosure, are 
highly esteemed; and well-covered preference shares, in 
like cofloerns, would Usually be considered satisfactory. 
Mining shares are looked at askance. South Africans 
cannot fail to be depressed by the reduction in the pur¬ 
chasing power of gold. Unattractive, also, for security 
purposes, are some of the shares comprised in other classes 
figuring in the Stock Exchange Daily List, as, for example, 
land and plantation companies and financial trusts. 
There may be difficult times, too, in front of shipping 
companies, in view of reductions in freights after the 
unique experiences of the war. And again, exception is 
taken to issues emitted by countries not quite highly 
civilized, ifextco may be instanced as an example in. 
recent years; and Rusria, also, for the matter of that 1 

Care is requisite in dealing with shares not fully paiS-up. 
If transferred outright to a banker, or his nominees, he 
becomes liable for the unpaid calls. And as regards shares 
in " private ” companies, the transfer of these is necessarily 
in the discretion of the directors, who may decline to pass 
a tranSfer, ^nd, conceivably, without its being incumbent 
upon them to assign any reason. 

""•Stock Exchange securities may be in the form of bearers, 
registered stock or shares, or inscribed stock. 

Bearer^ecurities,are negotiable; that is, transferable by 
mere delivery. Possession is fritni facie evidence of 
qjvnership* §crip, i^hich is an intermediate form of 
security, issued pending the payment of outstanding instal¬ 
ments in'respect of applicatiJns for Government bonds or 
companies' issues, js also, by general custem, regarded as 
qegofEtolj; but there may be something in th^ articles 
or constitution of a pajticular company importing a 
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qualification of*the general rule. Share and stock warrants 
to bearer are occasionally issued under powers conferred by 
thf Companies Acts. \Thesepare certainly negotiable; as, 
too, by mercantile usage, are bearer debentures. With 
reglrd to registered delje*ntures the company may have ^ 
first lien, although this is not usual. Occasionally it is 
provided that bearer debentures may, as regards the 
principal moneys secured, becofhe fegistered, the* relative 
coupons remaining payable to bearer. 

In the case of registered stocks and shares, certificates 
are issued, showing the name of the proprietor and particu¬ 
lars of-'the holding. The issuer is estopped from 
denying the validity of a certificate as against a purchaser 
who buys on the faith of it. 

In connection with a holding in inscribed stock no 
certificate is issued. The stock is transferable by signature 
in the actual register, either personally or by attorney; 
the vendor, or his attorney, giving a receipt at the same 
time for the purchase money. This receipt* is quite 
worthless as a document of title. 

Now as Regards the modes of charging these different 
classes of security. 

If the securities are bearer it is a very simple matter. 
The depositor is merely asked to sign tfte usual " memo¬ 
randum of deposit ” form, giving the banker a power of 
sale should the occasion arise. They must b^ talren in 
good fajjh, however, as to which more hereafter. Nor 
is it essential that any written charge be taken, ft lodgfl 
for the purpose of affording security a mere deposit will 
undoubtedly suffice. In practice it is .better tg, take a 
memorandum and so prevent all possibility of dispute. 
And, in this connection, let it be obseiyed that, ii a memo-, 
randum is taken, the banker will be strictly bound by the 
terms thereof. He may onfy retain the securities as 
, cover for the liabilities mentioned. It is desirable, there¬ 
fore, to %void all informal documents, whateve^~M the. 
nature of ■{he security involve^, and to adhgfe to the 

2 — 11779 ) 
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banker’s usual forms, which may be depended upon to be 
sufficiently wide in their embrace. 

In tlie case of a register*^ certi^cate, th? only entirely 
safe course to be pursued i»to take a transfer«outright into 
the names of the banker of his rfcyninees, and get it regis¬ 
tered. The banker’s uJual form of memorandum of deposit 
should be signed at the same time. Here, again, the 
bank<9:»must be actffig to good faith when lodging the 
transfer for registration. When the security is so com¬ 
pleted, the banker would have implied power, even if no 
Express power were conferred by the memorandum, to 
sell on default; and, if no actual time were fixed, then after 
reasonable notice. 1 

A registered certificate is not a negotiable instrument. 
The legal title is in the registered holder after the certificate 
has been delivered by the company. Now, conceivably, 
^registered holder is merely a trustee for another party. 
The beneficial interest would then be in that other party. 
(Companies Sre precluded from taking cognizance pf 
trusts.') If such a certificate were merely charged to a 
banker there woul$ now be outstanding one legal interest 
in the holding, namely, that of the registered proprietor, 
and two equitable interests (interests, that is, that are 
recognized by thalaw of equity as distinct from the common 
law), namely, those of the beneficiary under the trust, and 
of th% bajjker. It is held that, in the case of two innocent 
parties, where the equities are equal, the right of the fifst 
<ti poinf of time (that is, the beneficiary in this instance) 
prevails. But if the banker once got the legal title, in 
good faith (and tjiis does nat usually happen until a com¬ 
pleted transfer is actually registered), then he would gain 
precedence of the ljpneficiary, on the established principle 
that, where the equities are equal, the law (that is, the 
commob law) prevails. Similarly, if stocks or shares have 

. ' » 

f ViA» t n. 54 N.A* provisions of the Courts (Emergency Powers) 
Act t 

1 It is different in Scotland. 
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been transferret* to a person merely by way of security, 
the borrower thjn has a beneficial interest therein ^bject 
to the amount Vd secure^. Yefc if a banker took a transfer 
from the registered holder and* acting in good faith and 
without notice, became Ji!mself*the registered holder, he 
would have an unimpeachable title* to the full extent o/ 
his claim. 

In the daily course of business bankers are con*tlntly 
making advances against the deposit of certificates, resting 
content with their usual form of memorandum, by way of 
charge, with or without transfer. If a transfer is taken 
it is not infrequently in blank. (So much depends upon 
the standing of a particular customer, the extent of the 
security, and the nature of the accommodation.) A 
banker is thus in the position of equitable mortgagee; and, 
so long as there is no irregularity, he can enforce his security, 
through the medium of the Court, if he holds no transfer; 
or, in the case of insolvency, through the instrumentality 
of the trustee. Indeed, if the certificate has*befcli lodged 
as security without the accompaniment j>f any writing, he 
is still, generally, in the position of an equitable mortgagee, 
entitling him to an order for foreclosure and transfer 
(Harrold v. Plenty, 1901, and Stubbs v. Slater, 1910). 
It was decided in the case of Colonial Bitok v. Whinney, 
1886, that notice to the company is immaterial where 
the certificate is marked to the effect that no transfer 
can*be completed without its production. The relative 
shares are deemed to be choses in action within* 
the meaning of the Bankruptcy Act, and, therefore, 
not subject to the effect of khe " order .and (^posi¬ 
tion ’’ clause. Such a marking is now almost universal, 
and, indeed, under the rules of the S^ock Exphtnge is 
precedent to the granting of a quotation. Occasionally it 
,will be found to be omitted from Certificates issued by small 
local companies. When tKat is so, a mere cfcposit, without 
writing, wojild not suffice to constitute an 
mortgage. In every case it ma^ bf well to give nptice of 
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deposit, for the reason that a company, generally, 
has a (jrst lien, and the effect of notice, is to limit its 
priority to the extent of^its cljiim at the time notice 
is received (Bradford Bank v. Briggs, 1886). • It is probably 
immaterial whether the company purports to accept flotice 
or not. 

As regards " blank transfers,” a distinction is made 
betv?e*n those requfring* to be under seal and those that 
may be under hand only. And it does not follow, because 
a transfer by deed is usual in any particular case, that it is 
* essential. It all depends upon a company's regulations. 
(Transfers of railway stocks, amongst others, are required 
to be by deed.) It has been held that if the blanks in a 
transfer are subsequently filled in by the mortgagee, a 
re-delivery is necessary to its validity as a deed; 1 and, there¬ 
fore, if the particular case demands a deed, unless there 
h^s been a re-delivery the legal title would not pass on 
registration, the result being that a beneficiary would be 
entitled-to priority ( Powell v. London and Provincial Bank, 
1893). But, whejree transfer by deed is not essential, it is 
generally considered there is an implied authority'to fill in 
the blanks. Nevertheless, if such a blank transfer is passed 
on by the mortgagee by way of security or sale, and the 
party taking it<himself completes the document, the latter 
takes only to the extent of the original mortgagee’s interest, 
as it ha?, been held there is constructive notice of the limited 
nature of the interest. By the usage of brokers and bank¬ 
ers, however, an exception is made in the case of 
American Railroad share certificates with indorsed transfer 
signed in blank, unless the transfer is required to be 
under seal. 

It ia< ajways open to an equitable mortgagee to give 
notice (in prescribed form) in lieu of the old writ of 
distringas. An affidavit as to his interest mushfirst be filed 

•rl-Tu John Paget comments as follows: “ And re-delivery by 
agent, is insufficient unless the agent himself is authorized by deed 
[SociOi faintrale dc Paris y. Walker, 1885, llcAX. 20). “ 
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in the central office of the Supreme Court. After receipt 
of such notice a company, or any institution having the 
service of a stotic, is boqnd to apprise the individual living 
the notice eight clear days before passing any transfer that 
may«be presented. 

Some few companies require the ifte of their own special* 
form ol transfer. In that case a common form would not 
be effectual. 

An equitable mortgagee is not debarred of his remedy 
against his security by reason of his personal remedy being 
statute-barred (London and Midland Bank v. Mitchell, 1899,* 
and Stubbs v. Slater, 1910). 

If the signature to a transfer that a banker sends in for 
registration is forged, and a loss is thereby inclined, the 
banker will be held liable under an implied contract of 
genuineness or indemnity ( Sheffield Corporation v. Barclay, 
1905). 

It is possible to create an equitable mortgage of inscribed 
stock by a carefully worded agreement of charge under 
hand, embodying a restraint on the Mortgagor’s power of 
sale, accompanied by a power of attofney appointing a 
nominee of the banker the customer's attorney to sell or 
transfer, and to receive the consideration money, and give 
receipts therefor. This would suffice to»take the stock 
out of the effect of the " reputed ownership " clause. But 
the only completely satisfactory course to pursud is 
to take a transfer outright, as in the case of a registered 
holding. “Holdings in various British Government® issued 
may be transferred from “ book ” register to " dftd " 
register, or converted into beai^r bonds, at. trifling cost, 
if any. , * 

A bank has a first hen on its shares |or ali liabilities of 
the shareholders. 1 But it is not considered politic for a 
bank to lend to any considerabl# extent on the secufity of 
its own shares; ancLcertainly not for it to lend on them up 
fb the hilt, or anything like it, to a person of limited n«rATs. 

1 But vide, p. 20, #s to effect of notief of charge. 
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It is a source of strength to a bank forrits shares to be 
well held, having regard to the liability Jhereon to calls. 
When advances are made, view* of the decision in Hop-. 
kinson v. Mortimer, Harley & Co., 1917, it as desirable to 
take a specific power of*sale oVpr the shares, unle& the 
bank's articles of association authorize a sale in the alter¬ 
native of forfeiture. Otherwise, the bank may have to 
go td khe Court to atquife a power of sale in pursuance of 
its lien. 

On this subject of marketable securities it now only 
‘remains to consider the question of " good faith ’’ to which 
allusion has already been made. It is purely one of fact 
in each case. Thus, in Earl of Sheffield v. London Joint 
Stock Bank, 1888, a moneylender pledged, for his own 
general liabilities, certain bonds and railway stock certifi¬ 
cates (with transfers in blank) that, indirectly, had been 
pledged with him for specific advances; the names of the 
bank's nominees being inserted in the blanks, and the 
transfer* registered. It was held by the House of Lords 
that the securities aould only be retained by the bank to 
the extent of the money-lender’s interest; and this on the 
ground that it was evident the bank knew, or must be 
taken to have known, the moneylender was exceeding his 
authority, the fcank being therefore put on inquiry. In 
Simmons v. London Joint Bank, 1892, also decided in the 
Hotlse qj[ Lords, it was held that the pledging by a stock¬ 
broker of bearer bonds belonging to a customer, en 'bloc 
*with those of other customers, even with the knowledge 
of the bank, did not suffice to put the bank on inquiry, 
as not being inconsistent #vith the recognized custom of 
stockbrokers, or with the presumable authority of 
customers. Lord jHerschell said; “ It is surely of the very 
essence of a negotiable instrument that you may treat 
the person in possession «f it as having authority to deal, 
with it, be he qgent or otherwise, unless you know to the 
cflfWyy, and are not compelled, in order to secure a good 
title to ^ourself, to inquire into the nature of his title, 



AbtiANCfS AGAINST MASKETAJLb SECURITIES 23 


or the extent of his authority ... I should be very sorry 
to see the doctrine of constructive notice introduced into 
the law of fiegotiabl* instalments." And, referring to 
the “ Sheffield ” case, fie added: " It is enough for me to 
say* that the judgment, Ifeaves’untouched what I believe 
to have been, down to that time,*the established rule dT 
law, fhat a person taking a negotiable instrument, in good 
faith and for value, obtains a Title* valid against »11 the 
world.” In the case of Bentinck v. London Joint Stock 
Bank, 1893, there was a further development. A firm of 
brokers failed, having left with the bank, as cover for theif 
general liabilities, various stock and share certificates and 
bearer securities, which had been purchased for a 
client, and in respect of which a limited authority to pledge 
had been given. The stocks and shares were all transferred 
to nominees of the bank, some of the transfers being from 
the client (these at nominal consideration), some from the 
brokers, and some from third parties. Evidence was 
adduced to prove that, under the established, system of 
contango or continuation, when a purchaser on the Stock 
Exchahge does not pay for securities ?t once, the person 
that provides the purchase money becomes (although the 
securities may not yet be transferred) the purchaser and 
absolute owner of the stocks, shares, or Joonds; he, at the 
same time, entering into another contract to sell to the 
original purchaser, usually for the next account^ an tfqual 
affiount of the same description of stocks, shares, or bonds. 
And thaf, when a broker deposited the originaF stocky 
shares, or bonds with his banker, as security for advgnces, 
there would be nothing to intricate to the letter that they 
were not the broker’s own property. It was held, eSpecially 
on this evidence, that there was, in fjet, nothing to lead 
the bank to suppose the securities were not tiie broker’s 
own property, and that it wae immaterial whether they 
were deposited enJbloc or‘otherwise, from which it followed 
that the legal title of the bank could not be impe<n.i*d. 
As to the stocks^.nd shares of wlych the client hldTiimsilf 
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executed transfers he was estopped from denying that the 
brokers had authority to pledge them to the bank for their 
full vsfide, and, as to the bo^ds, that they We negotiable 
instruments, and, accordingly, the tlient couljl not redeem 
without paying the full amount due to the bank. 

''Note. —Sir John Paget'suggests that Lloyds Bank and Others v. 
Swiss Bankvcrein in the Court of Appeal, 1912, is a good case 
following the lines of the Sheffield and Stmmons cases. Bill-brokers 
gave Cliques for bond£ thrft had been deposited for security. 
The cheques being dishonoured the plaintiffs syed the defendants, 
who had the same day received the bonds from the bill-brokers, 
alleging that by custom or usage they could follow the bonds 
until the cheques were cleared. The Court of Appeal held that such 
usage was repugnant to the nature of the instruments. 




For different reasons, banks, In the past, have fdCght 
mftre or less shy of making advances against the security 
of goods and produce. In the lRinds of sharekdlders and 
boards of directors alike there has existed a considerable 
degree of prejudice against this class of business, and some 
banks have held themselves almost entirely aloof frorfl it. 
They have preferred to proceed on the old and well- 
established lines, in pursuance of which their undertakings 
have prospered and expanded. And, it will be admitted, 
there is every justification for a bank in proceeding cau¬ 
tiously and tentatively when it is a question of any 
departure from its recognized policy. 

The law with regard to the kind of security involved 
in this connection was formerly less settlecPasd satisfactory 
than it has since become. It is still a difficult branch of 
leg^ science to comprehend aright and one calling for 
careful tfWtting combined with experience. Until lately 
few banking men were to be found properly equipped to 
cope with business of the kind, but tlfis state of affairs is 
now rapidly becoming changed. 

Another reason for the old prejudice refyred'to was 
■that this class of business was considered too speculative. 
Markets are often unstable, and goods or prodtfte majj^at 
times, be difficult of realization. It is just when*inarkets 
are “ slumping " that lemurs are most; likely to have to 
enforce their security, and when everyone is selling prices 
will become more and more depres^d. Somethings, likj* 
provisions, are liable to rapid deterioration, and cannot, 
therefoje, be held up indefinitely. Besides this, Varehouse 
rents increase quickly,* and a bank’s security may, ia this 
way, soon " eat its own head off.” Stocks and shares'ha^e 
their set-backs, but, if inherently sound, thefe is no! the 
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same insistence for early liquidation. On the*other hand, 
it is equity true that some kinds of produce are more 
readily saleable during a finantial crj«is than are stocks 
and shares. Witness, for example, the conditions that 
Bbt^ined in August, 1914 1 Xloreov*r, advances thereoil 
are, or ought to be, in the lines of a man’s ordinary business, 
thereby, so far, directly facilitating legitimate trade. They 
are temp&rtiry, too, in chiracler—the period, usually, does 
not exceed three months. The bank’s money, therefore, 
is quickly turned—a great desideratum from the bank’s 
point of view. AH this cannot, so confidently, be said 
about advances made on some other forms of security. 
And there is no gainsaying that to accommodate legitimate 
traders in this way tends directly to economy in the use of 
capital. There are many well-to-do firms, having all their 
capital employed in their business, to whom it may be 
inconvenient to lodge cover in another form for some 
temporary drawing facilities. Each bank will, of course, 
decide for its«ll what proportion of its resources it can 
allocate hereto. Business answering to this description is 
already done by them on a large scale, and that there will 
be an increasing amount of competition for it in the future 
may be confidently assumed. 

It goes without Saying that it is very necessary for a 
banker, who is embarking hereon, to acquire familiarity 
with the different markets, and to keep closely in touch with 
tjiem. In particular, he must learn to beware of those 1 
artificial inflations in prices in certain commodities that 
are brought about by " rings ’’ and “ corners ”—inflations 
that bring m the needy speculators, who have everything 
to gain and nothing to lose. For, after the promoters have 
worked their .sweet vrll, and successfully unloaded, the 
” slump ” will follow as the night the day. Be it observed, 
too, that falling markets do ftot invariably recover, even 
when‘left to the natural laws of’supply and demand. 
Changes in habits, fashions, or modes of manufacture, may 
bring about an ever-lessening demand for particular 
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commodities, involving more and more restricted markets. 
For the f<ery-day necessaries of life, such as porn, wool, 
cotton, iron, etc.,^iere if a fairly constant demand; and, 
however'prices may fluctuate, the markets therein will 
'be always free. 

A reference to fluctuations naturally introduces the # 
questions of margins and valuations. 

Margins are provided either by way of reduftions in the 
amounts of advances or by lodgment of additional cover. 
And margins must be maintained. It is a test of a man’s 
solvency when, confronted with falling markets, he is able 
to respond to the call for margin. 

In dealing with a customer of limited means the rule is, 
or should be, to require a broker’s valuation by actual 
sample. But where the borrower is possessed of substan¬ 
tial capital, the evidence of invoices and market quotation^ 
combined (which can generally be supplemented by judi¬ 
cious outside inquiry) will probably be accepted. With 
regard to imports liable to duty it should*BdTloted that the 
market quotations are usually tRe^prices " in bond.” 

Last, but not least, there is the question of a man’s 
business reputation for integrity and fair dealing. There 
are so many opportunities for the practice of deceit and 
fraud in connection with this class !i advance that it is 
far the best way to decline to entertain, in any shape or 
form, an application from a person whose commercial 
character is not entirely above suspicion. , 

When advancing against documents, although no agree¬ 
ment may be essential as an accompaniment to tfie pledge, 
it is usual to have one. There are fairly stereqfyped forms 
in use by bankers, which incorporate an undertaking to 
maintain margins, and a power hf sale, exSrcisable, (Jn* 
non-compliance with the conditions, at any tjme at the 
banker’s discretion. In cafe the relative goods have been 
contracted to be sold'there should be a specific assignment 
of the price to be paid. An agreement is usually drg^vn<as 
a " continuing ’’ security. But sometimes.jt may be< 
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desirable, in view of what appears hereafter 1 with regard 
to the effect, under certain conditions, of exptyanges of 
securities and of their lodgment for pre-existing debts, 
to ear-mark every security against the advance for which 
iHsprimarily lodged; and^his is besijdone by opening a' 
separate loan account in respect of each transaction. If 
exchanges are contemplated the agreement may be made 
to extend*#) the substituted "securities; and in any case 
there is a condition imported that the securities (whether 
original or substituted) are to be held for all liabilities, due 
or to'become due. Where fire policies are not lodged there 
should be included an authorization to the banker to 
insure, and add the premiums to the advance. 

It should be understood that a pledge always involves 
delivery of possession, actual or constructive, as where the 
Relative documents are handed over, or the key of the 
warehouse containing the goods. It confers only what the 
lawyers term a " special property ” in the goods. Yet a 
pledge imports’,‘in itself, a power of sale on default, so that 
a banker, as pledgee, txeu without express agreement, will 
have the right to realize his security should the occasion 
arise, after giving reasonable notice of his intention so 
to do. 

Goods may also be the subject of a mortgage. In a 
mortgage there is a conveyance of the " entire property,” 
by way of seqjirity, with or without transfer of possession. 
(The Bills of Sale Act, 1878, does not extend to the transfers 
of gwxls in the ordinary course of business of any trade or 
calling, or to documents used in connection therewith.) 2 
There is usually a proviso that,non default, the mortgagee 
may take possession. When once in possession he can sell, 
3ir default, after reasonable notice given. 

1 Vide, p, L 40. 

* Sir John Paget comments as follows- " Personally I should 
have doubted whether «the pledge or mortgage of goods to secure 
an^dvdnce was outside the Bills of Sale Act, but the decision of 
Binghin J. In T n re Hamilton Young 6- Co. is authority that such 
Is the case.” 
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There is'yet another mode of procedure, namely, by a, 
contract if*hypothecation. 1 This is an agreement, usually 
in writing (thougH^. verHhl agreement has been held to be 
valid) to'give a security o\Jer goods, or over the documents 
for goods, without* at the tiipe conferring posses^jpn or 
conveying the " entire property.” It is an undertaking 
to pledge subsequently. Such contracts are goojJ in equity, 
although not recognized in common law. tven if the 
goods are not already acquired by the customer, or called 
into existence, such a contract has been held to be ^alid 
when made for valuable consideration. There is a risk, 
however, of legal rights being acquired, without notice 
of the contract, by other parties, and of priorities being 
thereby lost. To illustrate the principle, it may be well 
to examine the well-known case, referred to in all the text¬ 
books, In re Hamilton, Young & Co., 1905. 

Hamilton, Young & Co. were a Manchester firm,engaged 
in the shipment of goods to the East. T^ie^ bought cloth, 
which they got bleached and dyed, and consigned it to a firm 
^Calcutta, Ewing & Co. Th?y#werc financed by the 
National gank of India, who took a letter of lien in the 
following terms: " We beg to advise having drawn a cheque 
on you for £—, which amount please place to the debit of 
our loan account No. 2, as a loan, on the security of goods 
in the course of preparation for shipment to tfie East. 
As security for this advance we hold on you? account, and 
undej lien to you, the under-mentioned goods jn the hands 

of-as per their receipt enclosed. These gqpds, %hen 

ready, will be shipped to Calcutta, and the bills of lading, 
duly indorsed, will be harfded to yoir, Snd wa,then under¬ 
take to repay the above advance, either in ^ash, or froijj^. 
the proceeds of our drafts on Ewiftg & Co./Calcutta, to be 
negotiated by you, and secured by the shipping, documents 
representing the above-ifientioned goods, etc., etc.” 
When goods to the value of a particular cheque werg ready 

1 The word "hypothecation ” is often used in<a fenerrft sense , 
as meaning 39 equitable r.harnc.elien, or pledge. JThe use of the 1 
word originated in connection with shipping. ° 
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the goods were shipped accordingly, bill of lading and copy 
of invoice £»ing handed to the bank, with a tpi^t receipt 
to be signed by Ewing & Co., and written instructions to 
the bank as to disposal of proceeds. These were accom- 
jftnied by a shipment letter in the following terms :" Having" 
this day received an advance from you of £—, bearing 
interest at 6 per cent, per annum, we hereby hand you as 
collateral sftnrrity for the due'repayment of such advance 
and interest, bills of lading, invoices, and policies of insur¬ 
ance for-packages per-to Calcutta, as described 

at tfie foot hereof, which documents are to be handed to 
your Calcutta agency. Our agreement is as follows: 
Firstly, that on arrival of the documents in Calcutta, they 
will be handed to Ewing & Co. by your agents, who will 
receive, in exchange, a formal lien over them and the 
'goods they represent, and an undertaking to provide for 
fire insurance. Secondly, that within six months after the 
date of the above advance, Ewing & Co. will release the 
documents alfbve' referred to by delivering to your said 
agent a telegraphic transfer, or demand draft on London, 
for the equivalent amount of the said advance, together 
with interest, etc." 

As against Hamilton, Young & Co.’s trustee in bank¬ 
ruptcy, it was held tiiat the documents were such as were 

used ip the ordinary course of business as proof of the 
possession or- control of goods,” and therefore did not 
cpnstitute a bill of sale, liable to registration; and that the 
earmarked goods in the hands of the bleachers at the 
commencement of the bankruptcy were not “ in the pos¬ 
session, order, or disposition of*the bankrupts," as “the 
reputed owners thereof,” within the- meaning of sec. 44 
'St the Bankruptcy Add 1883. Bigham, J., said, referring 
to the letter of lien, ” this document evidences a transaction 
of the most ordinary kind as between bankers and mer¬ 
chants. Such transactions happen by the score every day 
in-thq'week in places of business like Manchester.” 

The great disadvantage bankers formally laboured 
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under, when«advancing on the security of goods or produce, 
lay in the that, by the general rule under Ui* common 
law, a person in possession of goods cannot, except in the 
‘case of a sule in market overt, confer on another, by way 
df either sale or pledge, any better title than he hinjself 
possesses. But the effect of this general rule is now largely , 
modified by the provisions of the Sale of Goods and 
Factors Acts. These Acts aftorcf protection in* the great 
majority of cases where a buyer, or pledgee, is dealing, in 
good faith, with a person in the actual possession of goods 
or documents. “Nevertheless, the legislature has not carried 
the rights of a purchaser under these Acts so far as to make 
the sale equivalent to a sale in market overt. A purchaser 
must accept the risk of his vendor having found, or stolen, 
the goods or documents, or otherwise got the possession of 
them without the consent of the owner.” 1 

Before pursuing inquiry further in this direction, it will 
be convenient to discuss the principal documents “ used 
,in the ordinary course of business as proof oTTfie possession 
01 control of goods.” And first a f rigards bills of lading. 

Bills of lading were always regarded by the law merchant 
as symbols oT title. Bowen, L. J., said, in the case of 
Sanders v. Maclean, 1883: “ A cargo at sea, while in the 
hands of the carrier, is necessarily incapable of physical 
delivery. During this period of transit and voyage, the 
bill of lading, by the law merchant, is universally recognized 
is its symbol, and the indorsement and delivery yi the bill 
of lading operate as a symbolical delivery of the cargft. 
Property in the goods passes by such indorsement and 
delivery of the bill of lading, whenever it is the ii^ention of 
the parties that the property should pass, just as, under 
similar circumstances, the property wGuld pass>b^ an actual 
delivery of the goods. And, for the purpose ^passing 
such pre^erty in the goods, add completing the title of the 
indorsee to full possession thereof, the bill of lading, rfntil 
complete delivery of the cargo has been madg on shore* 

* Vide, The La% of Bankers, b> Qtant. 
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to someone rightfully claiming under it, rentals in force 
as a symlsdl, and carries with it, not only the fall ownership 
of the goods, but also all rigtfts created by the contract 
( of carriage between the shipper an(l the shipo’&ner. It is 
a lqjy which, in the hantis of a rightful owner, is intended 
to unlock the door of the warehouse, floating or fixed- in 
which t^goods may cfyurato be. The above effect and 
powers belong to any one of the set of original bills of lading 
which is first dealt with by the shipper. Except in further- 
aiye of the title so created of the indorsee, the other origin¬ 
als of the set are, as against it, perfectly ineffectual, and 
have no efficacy whatever, unless they are fraudulently 
used for the purposes of deceit.” 

A bill of lading is not a strictly negotiable document in 
the same sense that a cheque is. 1 If a properly indorsed 
cheque or a bearer cheque, not crossed " not negotiable," 
is stolen, a party taking it, in good faith and for valuable 
consideration .acquires a good title thereto. If crossed 
" not negotiable " it can still be negotiated, but the party 
to whom it is paid away cannot acquire a better title than 
had the previous holder. A bill of lading bears some 
comparison thereto. Yet, as will be discovered later on, 
under certain conations it acquires a much wider quality of 
negotiability than is possessed by a non-negotiable cheque. 

In its pristine form, still in use by sailing-ship owners, 
a bill of lahing is a simple-looking document, but in forms 
‘ now adopted by the owners of steamers it is decidedly, 
more qr less, complex. Many clauses and conditions are 
added which call for careful scrutiny and consideration, 
especially on the part of underwriters. In its essence it 
is the master’s receipt for goods Shipped for transmission 
to other ports, and‘there is embodied an undertaking to 
deliver <to the shipper, or his assigns (less frequently, to 
the consignee, or his assigns), he, or they, paying freight. 
The master merdy certifies by number *or weight, and is^ 

1 Sir Jofm Paget suggests arreierence to Scrutten on ciarterparties, 
.'.917 edit:, " where this point is admirably stated." - 
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in no way responsible for the actual contents of parcels. 
There is als* tontained an agreement as to generslmverage, 
that is, apportionment, anting all the parties interested, 
of loss cauSed intenticyially Jfor the preservation of the 
ship; for example, thl throwing overboard of the cajgo, 
knojvn as jettison. If the word “ assigns ” is omitted, any 
assignment should be made specially. In all JJje usual 
forms the word is imported; and under the Bills of Lading 
Act of 1855 indorsement has the effect of transferring the 
contract, with its rights and liabilities, so that the indorse 
can, in his own name, sue the ship-owner for damages in 
respect of any breach, and will, in turn, be liable for the 
freight and other charges as, for example, demurrage. 
But a mere pledgee is not bound to privity, if he prefers 
to avoid the contract (Sewell v. Burdick, 1884). He can 
realize, on default, but that, of course, would involve the 
payment of freight and all charges. Even an application 
for the goods on the part of the pledgee might be construed 
as privity, saddling him with all liabilities inadent to the 
contract. 

There is frequently to be found in a bill of lading the 
clause, " freight, and all other conditions, as per charter- 
party.” It is not, ordinarily, met with iqthe bills of lading 
of lines running their own steamers. If a particular con¬ 
signment is sufficiently bulky, a whole ship is chartered for 
the voyage, at so much per ton freight. The relative 
agreement is termed the charterparty. In the^ase of a i 
smaller consignment some other charterer may be^fouiflf, 
willing to enter into an arrangement for transport. Or the 
services of a ” tramp,” a claft of steamer^ that galls from 
port to port on the chance of being able to compete a full 
cargo, may be requisitioned. Be tl&t as it may, if the 
condition referred to is imported, it is always wqjl to see 
the term's of the^ chart^rpart^, for the reason that the 
holder of the bill of lading may be rendered liable to pay 
charterparty demurrage incurred at the port of Jo*ding»or* 
discharge, eyen fhough delayswr&y be occasioned,by other 

>—( 1779 ) 
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consignees. He may also be liable for deadweight. This 
arises by reason of a cargo being an incomplete one. Under 
the terms of the charterparty, freight is payable on a full 
cargo, whether carried or s'ot, apd the ship-owner has a 
li^p on what cargo therq,is to answer the claim. 

A bill of lading, indorsed in blank (if in favour of the 
shipped may be mailed, together with marine insurance 
policy, and (where the whole ship is chartered) the charter- 
party, direct to the consignee; thus enabling the latter to 
t^aim the goods immediately upon arrival, first paying the 
freight to the ship-owner's agent on the spot, if not pre¬ 
viously paid. Upon payment of the freight he will obtain 
a freight release. This will be presented to the captain, 
along with the bill of lading, who will then be prepared to 
deliver the goods to a wharfinger for storage, or they may 
be warehoused with the dock authorities. But, often, 
the ^consignor will attach all the documents, including 
invoice, to a ^relative bill of exchange, which he will nego¬ 
tiate with a banker in his own country, or entrust to him 
for collection, on the condition that the documents are to 
be delivered to the drawee on acceptance,^ oj on payment, 
as expressed. Occasionally the bill of exchange is sent 
direct to the consignee with the relative documents. Under 
the Sale of Goods Act, 1893, where a bill of exchange is 
sent«direct to a buyer, with documents to be given up 
against acceptance or payment, he is bound to honour the 
draft or,return the documents. Failing his doing so, the 
u property ” does not pass to him. 1 

Bills of lading are usually drawn in sets of three— 
sometimes mofe-wr sometiiiies less—"one being accom¬ 
plished, |he others to stand void."' A banker would, for 
greater safety, forward the parts to his agent by different 
mails. „If sent direct to the buyer a second part would be 
forwarded to the seller’s agent. The person who holds 
the one part, for value, is entitled to claim the other parts, 
from those persons in whose hands they may bp. 

« Vide, V. 41, 
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It sometimes happens that a consignee of good commer¬ 
cial standing* will arrange with his banker to tabe»up a bill 
and retain the docfiment^ as security. But it is more 
usual for this class of bu^inessjo be dontfthrough a broker— 
one of a class who nfake a speciality of it. A broker is* 
sonjetimes able to procure samples overland, ahead of the 
ship. Certainly a banker would iy>t care to advance very- 
much to a person of limited means, on the security of 
merchandise still at sea. Where advances are made the 
banker will see to it, on the arrival of the ship, that the 
merchandise is properly stored. He may require a wharf¬ 
inger to act for him, or he may let his customer have the 
documents on trust, to do the needful. 

If a banker advances against a part only of a set, and the 
remainder of the set is not, at the moment, procurable, it , 
may be desirable for him to give notice of his lien to the 
ship immediately on arrival, so as to obviate the possibility 
of fraud, as the master may, in the absence of notice and in 
^ood faith, safely deliver against the first part presented. 
Where he has notice, or knowledfe,*that another party 
has a prioi^claim, he will stand in the position of stake¬ 
holder, and must interplead if the question is not otherwise 
satisfactorily disposed of ( Glyn , Mills & Co. v. E. & W. 
India Dock Co., 1882). Should it transpire that, by 
reason of fraud, there are two holders for value in, good 
faith, the Court will decide in favour of the fijst who gets 
the transfer of title, even though it be through on^part only 
of the set. «• 

In case the goods are not claimed on arrival of tlie ship, 
they will be landed and stoPed with the tloclc authorities 
(subject to landing chafges and warehouse charges accru¬ 
ing^ the master putting a stop on iSr freight* and demur¬ 
rage. Whilst so stored the bill of lading remains a living 
instrument of title, as it was Vhen the goods were still at 
sea. 

There ij one other point in connection with bil^s «f lading* 
that should be ftferred to. fhit is, the vendoi’^ right of 
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stoppage in transitu. Sec. 44 of the Sale sf Goods Act, 
1893, reads— . c 

"Subject to the provisions of'this Act, when the 
buyer of goods'becomes,; insolvent, the unpaid seller 
who has parted with _ the possession of the goods has 
the right of stopping them in transitu; that is to say, 
he may resume possession of the goods as long as they 
are in ‘ course of transit, 1 and may retain them until 
payment or tender of the price.” 1 
Warrants and warehouse certificates are the next 
documents that come up for consideration. 

The warrants issued by some corporations and companies 
under the powers conferred by their private Acts, are 
documents of title. In other cases warrants arc not, strictly 
speaking, documents of title,although,bycustom,theymay 
be regarded as such and as being, practically, on the same 
footing as bills of lading. In the hands of a pledgee a 
warrant confers a good title against a trustee in bankruptcy. 

In form, a'warrant is an undertaking to deliver the good? 
specified to the pcssofi named, or his assigns, by indorse¬ 
ment. Sometimes the undertaking is to the wharfinger or 
his assigns ; and, very occasionally, to " bearer.” 

No warrant for an import will be issued until the freight 
is paid, though one may be issued before landing charges 
have ^)een defrayed. This would be for the whole con¬ 
signment and is termed a prime warrant. It is usually 
suggestive of impecuniosity. On payment of landing and 
other charges to date the prime warrant can be exchanged 
for dock warrants. 

When parcels of goods, stored either with a dock company 
or with a private wharfinger, are sold, warrants are obtain¬ 
able in a form showing the prompt, with a reference in the 
margin to the relative "weight-” or “gauge-note,” in 
some such terms as follows— 

“ Observe. A, weight-note for these goods has been 

D i.e., Qy^and or by water. 

• Vide, ^ p. 41. 
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issued, and no delivery will be made under this warrant 
before thl ‘expiration of |he prompt, without the pro¬ 
duction qf such vipight-npte. The, possessor of the 
(weight-note is entity to Ae warrant upon complying 
with the condition of sale and jftying the balance of<he 
pftrchase money as expressed on the weight-note on or 
before the expiration of the*proftpt.” 1 
The prompt is the date on which the balance of the 
purchase money beyond the amount of the deposit (the 
deposit being usually 15 per cent, or 20 per cent.) has fc 
be paid. The holder of the weight- or gauge-note is entitled 
to the relative warrant on payment of the balance of the 
purchase money at any time before the prompt, which is 
usually three months after date of contract, but in some 
trades less. If he fails to pay, the weight- or gauge-note is 
void. In taking a warrant indicating an undue prompt, 
allowance must be made accordingly. 

Warrants can be divided on application. 

* Warehouse-keepers’ certificates aye often drawn in a 
form acknowledging that certain goods are held at the 
disposal of parson named therein, but marked " not 
transferable." The mere lodgment, by the owner, of such 
a certificate with a pledgee, would not stffice to take the 
relative goods out of the effect of the " order and disposi¬ 
tion " clause. The goods, in such case, shoulc^ be 1‘ypo- 
thecated by writing; or, better still, should be transferred, 
outright, "into the name of the pledgee. But vAere tfi^ 
warehouse-keeper’s certificate is drawn in the form of a 
warrant, acknowledging good^ are deliverable to a person 
named, or his assigns, jt is different. ‘There i? a form 
extensively in use in Liverpool and fther place! outside 
London, framed as above, but reserving a lien, not only for 
specific r|nt, but for all rent^nd charges at alfy time 
owing by the party named. In the hands of a pledgee* it 
•would, doubtless, be good as against a trustee in bankrupt^; , 
but it woeld ob,viously constitute a precariou? sort of 
1 St. Katherine ®ock Warchou^ Warrani 
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security t ynless the warehouse-keeper waived his right to 
such general lien. r 

Of course the financial standing of the warehouse-keeper 
himself is an important factbr to b$ considered in connec¬ 
tion with the question of advances against any documents 
he may issue. 

The 9fily other docufnent it is proposed to discuss is the 
delivery order. 

Delivery orders are simply the written instructions of 
the owners of goods, addressed to the persons with whom 
they are bailed, to deliver in whole or part. They are 
transferable by indorsement. 

The mere possession by a banker, as pledgee, of a delivery 
order issued by a customer himself, will not, in the event of 
bankruptcy, suffice to take the goods out of the effect of 
the “ order and disposition ” clause; " for, until presented 
to the warehouseman or wharfinger, and he attorns to the 
holder, the*’goods remain in the possession, order and 
disposition of the original owner, who still has it in his 
power to countermand his first order, or to issue a second 
order in favour of himself or another assignee.” 1 If A 
pledges a delivery order by B, duly indorsed, and then 
fails, the question of A’s " order and disposition ” does not 
arise; at least, in relation to the trustee. But, in view of 
what*app^jrs above, a customer’s own delivery order should 
be lodged for transfer of the goods into the banker’s name, 
for exchange for warrants, without delay. At the same 
time an admission should be obtained that the goods are 
actually held and that the ojder will immediately be acted 
upon. Otherwise, it may subsequently transpire that 
another order has teen presented just previously; and it 
has been held that delivery orders take precedence in 
accordance with the ord^r of presentation. (This is a 
point to be borqg in mind in connection with all delivery 
otders^ whether issued by the customer or not.) A delivery- 

1 Vide,'" Banker's Liens knc Rights," by Efutterworth (Institute 
of Bankers' Journal f)r March, 1902). 
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order has been likened to a cheque. “ Practically a cheque 
is a delivery order for money.” 1 An indorsee cuns the 
risk, too, of losing tecourfe against a prior indorser if 
t^e delivery order isVpt presented vfithin a reasonable 
time. 

The ground is now made easier for a closer examination 
of the provisions of the Sale ,of Qpods and Facjqp Acts, 
so far as they affect the general common law rule that a 
possessor of goods cannot pass on a better title than he 
himself has. 

There is a large business done, nowadays, by way of 
brokers’ loans. Owners not only entrust goods to brokers 
for sale, but also for the purpose of raising money on the 
security tl icreof. When a produce-broker takes a loan from 
a banker the presumption is that the goods, or documents, 
he pledges, are not his own absolute property. Formerly 
he could not deal with them beyond the scope of his«man- 
date. But now, when the owner leaves goods or documents 
•with a broker to deal with, and these are pledged by the 
broker, the question of limited agen?y «an (except as below 
stated) nojonfjer be raised; assuming, that is, that the 
pledgee takes in good faith, and has no notice, at the time 
of the pledge, of any absence of authority. 

The Factors Act, 1889, provides— 

" Where a mercantile agent is, with the con^nt of 
the owner, in possession of goods, or of the documents of 
title goods, any sale, pledge, or other disflpsition of. 
the goods made by him when acting in the ordinary couMe 
of business of a mercantile agent shall, subject to the 
provisions of this Act, be * valid as if lfe werg expressly 
authorized by the ow’ner of the goods to mak^the same; 
provided that the person taking binder the disposition 
acts in good faith, and has not, at the time oj the dis¬ 
position, notice that the pAson making the disposition 
has not authority to make the same.* 

1 Vide, *' Produce as Security foj Bankers’ Advan&s/' by \ir 
G. R. S. GaMAher ^Institute of Bankers' Journal for February, 1889). 
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*' 1116 expression ‘ mercantile agent' ihall mean a 
mercantile agent having in the customary'ctmrse of his 
business as such agent, authority either to sell goods, or 
to consign goods^or the purpose or sale, or to buy goo<£, 
t° raise money on the security* of goods. 

The expression goods shall include wares and 
mercljtyidise, and i thy expression ' documents of 
title ' shall include any bill of lading, dock warrant, 
warehouse-keepers' certificate and warrant or order for 
fhe delivery of goods, and any other document used 
in the ordinary course of business as proof of the posses¬ 
sion or control of goods, or authorizing, or purporting to 
authorize, either by indorsement or delivery, the possessor 
of the document to transfer or receive goods thereby 
represented.” 

Thus, it will be seen t hat, for the purposes of the Act, even 
warehouse-keepers’ certificates ami delivery orders are 
documents o^title. They sire not so when pledged by an 
agent other than a " mercantile agent ” as defined by the* 
Act. 

As regards “ with consent of the owner,’’^hr John Paget, 
in The Law of Banking, says: “. . . the consent will be good 
enough, notwithstanding it may have been fraudulently 
obtained, provided the fraud did not amount to larceny 
by a trick.” 

But the *Act goes on to provide that, where such q 
•pledge is /or the purpose of securing an antecedent debt 
oft he ipercantile agent’s own, the pledgee acquires only 
the right the mercantile agent could have enforced at the 
time of pledge. And again, \<hen the pledge is by way of 
exchange, (he pledge^ acquires no right or interest in the 
substituted goods beyond the value of those given in 
exchange, 

A_further provision is that, where a shipper is apparently 
the .owner, and a cbnsignee knows nothing to the contrary, 
the* con&gsee, in respect of advances made on t^e goods, 
has the same lien as if the cApsignor were\hc owner; and 
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this, notwithstanding the shipper be not a "mercantile 
agent." 

Other provisions, ertbodietf also in the Sales of Goods 
Ac^ 1893, deal with trarfcjctionJ between teller's and buyers 
apart from the question of agency. Thus, a seller, who is 
allowed to remain in possession of goods or documents, (5n 
effectually sell, or pledge, to .an innocent third^ jjarty. 
Similarly, a buyer, who has obtained, with the consent of 
the seller, possession of goods or documents, can effectually 
sell, or pledge, to an innocent third party. Lastly, when 
an unpaid seller of goods lawfully transfers to a person 
as a buyer or owner of goods a relative document of title, 
and the latter again transfers to an innocent third party 
for valuable consideration, the unpaid seller’s lien and right 
of stoppage in transitu will be defeated. 

A bill, with documents attached, was sent direct to the 
buyer, who did not accept, and failed before stoppage 
in transitu, having transferred the bill of lading for good 
c&nsideration. It was held, under the Statutes, that the 
right o( stoppage in transitu was defeated 1 (Cahn v. Pocketi 
Bristol Channel Co., 1899). 

A banker, as pledgee, may re-deliver documents to his cus¬ 
tomer, for a limited purpose, without losing his rights. (The 
" order and disposition " clause does not extend to trusts.) 

A bank so re-delivered a bill of lading to enablq the 
plfdgor to obtain delivery of the merchandise,«sell on its 
behalf, arai account for the proceeds. Held that Jhe bank 
was entitled to follow the proceeds into the hands •> 
other creditors (North Western Bank v. Poynter, Sow & 
Macdonalds, 1895).* 

In practice, document! are freely redelivered op “ trust- 
letters.” Thus, bills of lading are lent to the.pledgor for 

» Vide, fa>. 34 and 36. 

* Sir John Paget •comments as follows: " It might be worth 
•while to add a cantion that dealings of this sort are open to tte 
objection that there is no very defined rule as to what is or is not . 
ineonsistentswith re^ntion of the rightg of pledge. But suah oealings 
appear to be fairly ^ride-spread aim recognized in business." 
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the purpose of obtaining delivery of goods fjom the ship, to 
be watpb°used; the pledgor undertaking to procure war¬ 
rants and lodge them with the banker forthwith. Or, on 
the occasioif of a sale, wa^rants^Aay be bdhowed urder 
trust-letter for the purpose of delivery of goods to the 
bflyer, the pledgor undertaking to pay the proceeds tp the 
banker immediately on receipt. When the customer is 
a brolleV, the bill of lading may be lent to him under an 
arrangement whereby he is to get delivery, sell, and account 
to the banker, holding in safe custody meantime as trustee 
for the banker; the banker retaining the right, in case he 
should wish to exercise it, of collecting the proceeds himself. 
So, when goods are warehoused in a banker’s name by way 
of security, lie may give his customer delivery orders against 
undertaking to pay in proceeds of sales received. Sometimes 
the trust-letter contemplates substitution of goods, the 
substituted goods to be held in pledge in place of the 
original goods, there being included an undertaking, in 
default of substitution, to account for the cash proceeds 
of the goods sold, t with a specific assignment thereof. 

Forms corresponding to the above are extensively in use 
in Liverpool in connection with advances 1 on cotton. And, 
whilst speaking of cotton, reference might, with advantage, 
be made, to the use of " iuturcs " as a “ hedge ” in financial 
transactions connected with the trade, whereby the element 
of speculation is largely eliminated. The system has an 
equalizing effect in the sense that there will be no con¬ 
siderable gainers and no considerable losers, whatever the 
fluctuations in values may be. " Any merchant nowadays 
importing cotton \yithout' hedging ’ it by a sale of 1 futures ’ 
would be ( carrying on his business as a sheer speculation, 
and whatever his reputed means, no bank would trust him 
any farther than his available securities in its hands would 
warrant* Indeed, it would rather not have the account 
at •all.” 1 

,Whej> an importer purchases cotton in America he 

1 Vidf^ fotton Futures, by'M*. Charles Stewart 
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operates on the basis of the price it is anticipated will be 
ruling when «the cotton comes to be sold here; a8<J, as an 
insurance against the risk of»a fall in price, he, at the same 
tinje, sells “ futures ” 4b, the ^eight of the purchases. In 
his calculations he allots, of course^ for all costs and for his 
margin of profit.' Whatever fall may take place in f he 
interval, the cotton, if need be t coijfd be tendered against 
the sale at the protecting price. But salcsof“ futtfes ”as 
hedges seldom proceed to finality. The necessary machinery 
for the system is provided by the Clearing House of the 
Liverpool Cotton Association, the committee of which ffle 
prices in the different positions (that is, months of delivery) 
weekly; and, each week, differences have to be paid in cash. 
What isgained or lost each week on the “future” saleislost 
or gained in the value of the cotton. And at any time a 
"future” sale can be closed in whole or part, according to the 
amount of cotton still retained by the merchant, by njeans 
of a purchase of a " future ” at the ruling price. It is imma¬ 
terial who the seller may be—that is a matter of adjustment 
between the broker and the ClearingJHouse. Prices are 
fixed by the Committee on a standard basis of quality, 
which is the “ middling ” grade of American cotton. So 
far as the cotton that may eventually be tendered may 
fall a little above or below that standard, there will be an 
adjustment by arbitration. , 

t “ Futures ” are also employed as hedge sales ^connection 
with yayr and cloth. The prices of yarn and cloth hinge 
principally on the price of cotton; and so, cotton “ futures* 
are sold against accumulations of stocks, and are, sftnilarly, 
bought in when the hedge is *o longer required. 

And not only are thefe hedge sales in “future|” but also 
hedge purchases, as, for example, where a manufacturer 
is heavily committed to deliveries. To insure against a 
more or"less disastrous rise iif the value of cottcSi he will 
buy “futures,” wliich he will gradually get rid of as the need 
for their protection declines. 

Shippers, abroad hedge inUlfc same way in,respect of 
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forward deliveries of raw material to which they may stand 
committed. ’ ' 

The “ order and dispositioS " clause has no application 
in the case of linfited companies. l: It may, consequently, 
be feasible for goods pledged by a company to a banker 
to go into the company's own warehouse, under a carefully- 
drawn, (rust-letter (provided they are ear-marked and 
certain formalities are observed), without the banker losing 
his rights. In all such cases, however, competent legal 
advice should be obtained. 



CflAPTER y 

ADVANCES AGAINST REAL PROPERTY 

• • gp 

It is contrary to all the best traditions of banking as 
understood in this country to make advances of a 
permanent character on the security of real property; 
such advances, that is, as are of the nature of loans 
granted, nominally, for stated periods, but which are 
practically certain to come up for renewal again and 
again. 

Real property does not constitute a liquid form of 
security. Rather may it be described as " dead," in the 
sense that it is not readily marketable, and may, indeed, 
be found to be practically unrealizable in times of financial 
stress, just when a banker particularly requires to draw on 
his resources. Bankers should not ifiuip the functions of 
solicitors and building societies. Yet it may be a perfectly 
legitimate procedure for a banker to give temporary 
assistance to a man in business, who has^a fair capital of 
his own, on the security of his deeds or those of his friends. 
On this subject Gilbart says, in his treatise on the Prqfiicc 
of ^Banking'. “ The value of the property should be much 
higher thjn the sum it is intended to guarantee^ When 
this is the case, and the parties fail, their creditors maje- 
take the deeds and pay the debt due to the bank' The 
main use of taking deeds is to*have som^hlhg to fall back 
upon in this way.” Anti, in another place: " hip banker 
takes deeds if there Is the slightest probability of his being 
compelled to realize the property, as the legal difficulties 
• are very‘great.” Counsel of perfection, it may t>e con- 
•sidered, but the propositions are substantially true, never¬ 
theless. It will be noticed that two points are raised, 
one as to value, afld the other ds fb the legal question, both 
45*‘ 
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of which, in turn, it is now proposed to d£al with. First, 
as to ^alue. 

Where deeds are relied on, it fs desirable to have a 
valuation of the property Hy a rep{table valuer, who should 
fqjly understand the purpose for which his valuation is 
required. It is not always safe to rely on a pre-existing 
valuatton, as this maf have been procured in quite a differ¬ 
ent connection. The consideration money may be some 
guide, but it is not a dependable one. Fancy prices are 
sometimes paid. A purchaser is generally, more or less, 
anxious to buy, often for his own occupation; and it does 
not follow that the figure lie goes to, or anything approach¬ 
ing it, will be procurable on a re-sale. There are many 
factors, present and prospective, entering into any question 
of value, with regard to which only a thoroughly experienced 
valuer is competent to advise. The real question is, 
wlAt are the prospects of finding a purchaser at a satis¬ 
factory figure in the event of the property having to be 
realized ? Much depends upon locality and the immediate 
surroundings. When a row of shops springs up in a new 
area, for instance, many vicissitudes npy be experienced 
before a real standard of value is established. Age, 
condition, and unitary arrangements of buildings, all call 
for investigation. The sanitary and other arrangements 
of factories, in particular, are of importance, having regard 
to the la?ge powers now conferred on public authorities. 
Values may be affected, too, by easements, or restrictions 
if thq user. Then there are the questions of landlord’s 
outgoings, and letting possibilities. Is the property 
likely, always, to'procure a net income of, say, double the 
interest bn the amo;.nt of the proposed advance ? In the 
case of weekly properties, where the landlord pays the rates, 
very literal allowances indeed must be made for outgoings. 
Expenses of management are high; voids frequent; rents 
often in arrears. And there is the Housing of the Working 1 - 
Classes and Town Planning Act to be borne in mind. Under 
the provisions of this Act,',when the property is below a 
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certain annual* value, landlords are rendered responsible 
for all accidents and injuries sustained by tenants fhat are 
traceable to dilapidations. ‘Also, what of the operation 
of 'the new flousing 4*? Aid, consider, further, how 
Hoes it accord with the dignity trf a great bank to go 
into'possession o? such property, and extract a few 
shillings a week from struggling and recalcilrant tg^ants ? 
Palpably, weekly property is not an ideal form of bankers' 
security 1 

With regard to agricultural land, fluctuations in pricey 
are often very considerable, as witness the boom within 
the last year or two. It has been no uncommon occurrence 
for a farm to be sold at over forty years’ purchase, based 
on existing rents. Vet it is not so many years since large 
tracts of land in the Eastern Counties went out of cultiva¬ 
tion as not producing sufficient to pay even the tithe 
rent-charge. Tithe rent-charge varies widely; and there 
are other charges on rural land, monastic or otherwise, 
frequently to be met with, of which Mr. Howard Martin, 
in a lecture before the Institute of Bankers on " Valuations 
for Mortgage of Jieal Property,” a few years ago, gave 
some striking illustrations. 1 In some districts, too, there 
is a liability for heavy Drainage Board fates, which are 
assessed on all local property, whether directly benefiting 
from relative expenditure or not. 

.And now as to the legal question. 

A banker makes it a general rule that tifle deeds 
deposited for security shall be examined by his otWt 
solicitor, although an exception may be made when a 
well-known solicitor, of high rtpute, hascecently^icted for 
the purchaser. 

The law of conveyancing is notoriously cemplex and 
full of pitfalls to the uninitiated- A weak link (njt neces¬ 
sarily of design) ip the qjiain of title may, subsequently, 

• be the cause of endless trouble and expense if a gopd 
marketable title is to be deduced; even if, by anyeneane, 

• . i » 

1 Vide, Journal g/ the Institute Bankers for January, 1911. 
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the flaw is found capable of rectification* For instance, 
the omission of a word or two from the " habendum ” of 
a conveyance may have the effect of tonferring a life interest 
only, instea*d of«the "fefsimpj^.” Again, as Williams 
points out in his treaty on Real Property, it is just possible 
iof a man, by misrepresentation, to convey as a fee sSnple 
a proj^rty he has already put into marriage settlement, 
under which he has retained to himself only a life interest. 
Or once again. The owner of a rent-charge is not entitled 
to the custody of the deeds; and, if created by will or 
settlement, a rent-charge, generally speaking, is not a 
subject of registration. It may even be that a part of a 
property has been sold and no memorandum endorsed 
on the conveyance. It is not incumbent on anyone, indeed, 
to make such an endorsement. From what has been said 
above, it will be obvious that conveyancing provides a 
widf field for the practice of fraud, which only the exercise 
of considerable legal skill can circumvent. 

Even when a purchaser is in view, and the title is in 
order, it must betrefnembered that the legal expenses in 
connection with the disposal of real property are consider¬ 
ably higher than is the case, for instance, with stocks and 
shares. a 

No reference, hitherto, has been made to " leaseholds." 
A leasehold, of course, involves the liability to pay the 
ground rest and to observe the covenants, which latter are 
often of^an onerous character. There may bg included 
covenants for improvements and for keeping a property 
in going order; and such covenants, especially in a lease 
of factory property, may pro-re a source of great embarrass¬ 
ment. Jn short-leajes a " bankruptcy clause" is not 
unusual; nor is a restraint on sub-letting or assignment, 
though ^the restraint may be coupled with a proviso that 
a consent would not, unreasonably, be withheld.' 

^Even a freehold may be subject to what is, practically,, 
at grounj rent. In some districts, e.g., Liverpool and 
Bristol, ,it is a common thing for land to be paid for by way 
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of a perpetual yearly rent-charge, called a " fee farm rent.” 
These fee farm rents, too, are sometimes create* out of 
existing buildings, when thet may bear no relation to the 
value of the*land; ancj.not infrequently they constitute 
•Hjiat is a palpable first mortgage ofl the property, although 
the^mwary, without close regard to the character oflhe 
actual security affnidod, may l>e ityluced to buy " fee 
farm rent ’’ prices. Builders, not uncommonly, develop 
estates on the same principle. Secured ground rents 
command better prices m proportion to the returns than 
do leasehold houses; so, as soon as a house is finished, as 
big a ground rent as possible is piled on. In this connection 
it may be well to point out how necessary it is, in advancing 
on new hou-e-pioperty, to make quite sure that the build¬ 
ings are elected on the actual plots charged. Errors 
occasionally creep into .conveyances in this respect, and 
practised baud has not been unknown. It should <iIso 
be noted that ground rents and fee farm rents are frequently 
“.apportioned " out of superior rents. In such a case the 
owner of the superior rent is entitle!! t» collect the whole 
from the oyner of any portion of the property subject 
thereto, leaving tliat owner to exercise his right of redress 
against the owners of the other portions^if the property. 

Ground rents and fee farm rents are sometimes offered as 
banking cover. If well-secured they are considered fairly 
satisfactory for the purpose, as being more or less readily 
saleable. But the title, in each case, should be farefully 
investigated by the bank’s solicitor. ** 

As regards building-land, it must be realized at once 
that this, of course, is no sor* of security for a Ranker to 
hold. Factories, works,• and mines, Jail under much the 
same category. They certainly should never be taken 
unless the customer is considered quite good irrespective 
thereof. ‘Collieries and mines become exhausted m time. 
.They resemble leases, in that they call f»r the creation of 
special redemption funds. And as for factories and «vork»r 
if often hippensAhat, when d relative business Jails, the 

+-( 1779 ) 
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premises fail with it. Like a false friend, guch a security 
forsakes *one just when help is needed. The probability 
is that the very defects of a kctorjsor works have largely 
conduced to* a business failure. Aemises ahd plant have 
become obsolete in the gense that they can no longer be rjp. 
on'the most economical lines. In tfiese days of fierce 
comp^jtion factories,an<^ works are often " scrapped,” 
without compunction, when they have ceased to be thor¬ 
oughly up to date. With rapidly-changing conditions, the 
life of any fixed plant or machinery is never very long; 
and well-conducted concerns allow lavishly for depreda¬ 
tion, over and above actual expenditure on up-keep. The 
increased cost of building and machinery renders provision 
more than ever necessary. In any question of value, of 
course, situation may be a considerable factor; and, although 
even our largest industries are liable to great waves of 
dep'ession, clearly a modern factory, well-placed in the 
centre of an established manufacturing area, is a totally 
different proposition from an isolated one, standing in a 
district where conramlnication is difficult and labour scarce. 
Some failures are directly traceable to mis-manggen&nt, and 
when that is so a reconstruction may be followed by success. 
But the general experience is that, when bankruptcy comes, 
unless a factory or works is of an exceptionally adaptable 
character, it will seldom fetch much more than its 
value as a site, and of so much old iron and material. 

As bqjween lessor and lessee, whatever is affixed to the 
'•Leehold belongs to it; except that a lessee is allowed, before 
expiry of the lease, to remove all plant and machinery he 
has instiled for the purposes of his business. As between 
mortgager and mortgagee the case is different. A mort¬ 
gagor assigns all his interest, and thfi mortgage therefore 
covers plant and machinery (unless excluded expressly, or 
by implication). ” It is (hear law that, though’a fixture 
qjay be removable as between landlord 1 and tenant, being^ 
•attacks^ so and under such circumstances as to show it to 
be a fixture in that senSe only, and not 1 so as ho make it 
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permanently 4 >art of the freehold, yet it nevertheless will 
form partAaf the property subject to a mortgage of the 
premises, and a mortgagor cannot remove it as against a 
mortgagee '* (Collins, (M R-, ffi ReynolSs v. Ashby & Son, 
^904). The Bills of Sale Act, 1878, provided that when 
fixhires were " personal chattels,” as defined thereby, a 
mortgage thereof was a subj^t of registration, ^fixtures 
other than trade machinery (the term “ trade machinery ” 
being exclusive of (1) the fixed motive power, water¬ 
wheels, steam-engines, boilers, etc., (2) the power-transmit¬ 
ting agency, i.e., shafting, wheels, etc., and (3) the piping), 
and growing crops, were made " personal chattels ” only 
when separately assigned; whereas trade machinery (with 
the exceptions above mentioned) was made “ personal 
chattels,” whether separately assigned or not. Nevertheless 
it was decided by the Court of Appeal (Batchelor v. Yates, 
1888) that a mortgage in fee, under which trade machinery 
passed by reason only of being affixed to the freehold, was 
not an assurance of personal chattels requiring registration 
under the Act. With regard to growing crops, although 
under the Act, a mortgage of land, including the crops, 
does not require registration, yet if there be a subsequent 
severance by the mortgagor, whilst in possession, the crops 
are no longer covered by the mortgage, even though, 
under the assignment, the mortgagor be restrained from 
Removing them. In this connection it may b^mentioned, 
also, that, under the Market Gardeners Compensation Act, 
1895, and the Agricultural Holdings Act, 1908, tenaflll, 
on going out, can claim heavy compensation’against 
mortgagees in possession. • 

An equitable mortgagl may be created by tha lodgment 
of title deeds, accompanied by a memorandum of deposit; 
or by mere deposit of the deeds (whether the property be 
freehold, leasehold, or copyhold), or the land certificate. 
Whilst it involves an undertaking, express or implied* to 
execute a legal mdrtgage when called upon, it cqjntitutAT 
in itself, an actuSl"charge "on*the property, enforceable, 

• 7 • 
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on occasion, by foreclosure, or by sale unde* the direction 
of the CoJrt. The desirability of taking, at least, a written 
memoranduin will be apparent. But when it comes to a 
question of realiziftg one’s Jecuriiy the advantages con¬ 
ferred by a legal mortgage are considerable. Not onljp»> 
does a legal mortgage comprise a " ptfnver of sale "Son 
defaulfjiiut in other rsspeqts it is a more " water-tight ’’ 
form of security. In every-day banking practice, where 
advances are required temporarily, where the margin on 
tlje security is sufficient, and where the borrowers are 
otherwise good, equitable mortgages are freely taken; but, 
at the first sign of weakness, the customer should be required 
to execute a legal mortgage in accordance with his under¬ 
taking. For further information on the subject the reader 
is referred to the short work on Title Deeds by the present 
writer. This also treats of the subject of registered land. 
Registration on sale is now compulsory over the whole 
of the county and city of London. 

With regard to “trust property,’’ the general rule is 
that where an advance is made on the security thereof, 
without notice of the trust, and the money is diverted, the 
beneficiaries are postponed if a legal mortgage is given, 
but not so if theicharge be only equitable. 

Two or more owners may hold as joint tenants, or as 
tenants in common. The chief feature of joint tenancy is 
survivorship. Each, during life, has an equal share in the 
profits, tout when one dies all his interest dies with him. 
iris possible, though, for a joint tenancy to be severed 
by any one tenant alienating his interest. The person 
acquiring, the share would become tenant in common with 
the othets, who, apongst theniselves, would continue 
joint tenants of the remaining shares. In the case of 
tenancy^ common there is no right of survivorship. Thus 
the share of any one tenant can be willed away; or, in 
intestacy, would be subject to the laws of succession. 
'"YenanCy in common also differs from joint tenancy in that 
the sharas may be, and oftep are, unequal. 
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A tenancy in tail is an estate “ limited ” to a man and the 
heirs of hi3 body. If in possession the tenant fh tail has, 
nearly always, full ptftver, af any time and aljne, to bar the 
entail, the tenant becoming, fiy the mde act, tenant in fee 
ample. If a life tenant is in possession he must, generally, 
concur. 0 

With regard to copyholds, in»con*ruction of la\ijkhough 
not in reality, the tenant holds at the will of the lord of the 
particular manor. He always holds, too, according to the 
customs thereof. A mortgage is effected by a " sur¬ 
render ” to the lord to the use of the mortgagee, subject 
to redemption proviso. The mottgagee may be appointed 
attorney for the purpose of making the surrender. In 
practice, a mortgagee is seldom admitted except for the 
purpose of enforcing the security. 

A mortgage of a leasehold may be of the whole term, or 
by way of sub-demise. It is usual to mortgage by \wy of 
sub-demise, as this involves no privity with the lessor. 
If, however, a superior lease be forfeit, a sub-lessee is liable 
to ejectment, although, under the toifveyancing Acts, he 
can claim relief in certain eventualities. 

Second charges should never be taken by bankers, 
except as a forlorn hope. Even if there is sufficient value 
in the property, the banker may be robbed of his security 
by the operations known as tacking and consolidation. 1 
, Bankers’ forms of mortgage and memorandum of deposit 
are usually designed as “ continuing securities;” Jmt when 
notice of second charge is received, a line should imfW- 
diately be drawn on every account affected, whether in 
debit or credit, including aity guarantied accqjint where 
the securities are applicable to the guarantee; new accounts 
being opened for fresh transactions, and the eld accounts 
being left severely in statu quo , t The continuing jfiaracter 
of the security at ( once ceases, and if the accounts be not 
(broken accordingly, the banker may ‘find, under $ie 


1 Vide, Title DeyU, by the preeent writer^ 
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well-known rale in Clayton’s case, that everything paid in, 
subsequent to notice, will have gone to diminish, pro ianto, 
his prior claiiji on the securit /. 1 

1 Sir John Paget comments follow!: " On this point, Deeley 
v. Lloyds Bank, in the Ho«se of Lords, 1912,29, Times L.R.J/*' 
shoutd be quoted, as it is the latest and highest authority reviey^ng 
and affixing Clayton’s case, and showing the necessity for breaking 
the accantat to avoid the operation of the rule." 

Note, —Under the provisions of the Courts (Emergency Powers) 
Act, 1914 (as amended), during the continuance of the Act, no 
mortgagee may exercise his powers under a mortgage dated prior to 
4tjjh August, 1914, unless he was actually m possession at that date. 
In the case of personal property, the power of sale must have arisen, 
and notice of intended sale given, prior to that date. In any case, 
however, the Court may make an order, on application. 



CHAPTER VI 

ADVANCES AGAtNST SHII% 

fi k rules of what ^s known as maritime law, as adminis¬ 
tered by the Admiralty Division ft the High (mprt of 
Justice, differentiate ships, in a legal sense, from an other 
forms of chattels. Therefore, in order to arrive at some 
general conclusions with regard to the qualifications of 
ships as security for bankers’ advances, it is necessary, Hi 
the first instance, to inquire into the peculiar rules of law 
‘to which they are subject. 

There are certain claims which, if established, become 
chargeable upon the ship herself, irrespective of ownership. 
A ship is liable to what is known as maritime lien: a form 
of lien that is very different from the common law lien, or 
mere right to retain possession. “ It is inchoate from the 
moment the claim or privilege attaches, and when carried 
into effect by legal process by a prcfcee^ing in rem relates 
back tb tjje period when it first attached .” 1 Thus, 
maritime lien is £iven rise to by collision at sea; and it 
may be enforced even after sale to a bond fide purchaser 
without notice. It arises, similarly, in respect of salvage 
services. It extends, too, to mariners’ wages; and (under 
the Merchant Shipping Act) to a master’s w^ges and to 
any of his disbursements for which the ship is liable. It 
may also l>e created by a bottomry bond. * 

When a ship is at a foreign port, and it is absolutely 
necessary for the master, as guch, to obtain money, he is 
empowered to hypotheoate the ship under an Agreement 
termed a bottomry Bond, whereby, in consideration of the 
advance, an undertaking is given to repay in the event 
of the Ship terminating her aVoyage successfully. The 
,lender must take the mafffime risk upon himself; and the 
rate of interest charged is correspondingly heajy. * A 

1 Vide, Perunal property, by Williams. 
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bottomry bond may be made to extend to freight and cargo, 
as well a$ to the ship. 

Respondentia is a contract o^a sompwhat like description, 
but it is a hypothecation o^the cargo only. • If warranted 
by the circumstances, it is enforceable, through the Court 
against the cargo on the safe termination of the voyage. 

In extreme cases, tlje master is even empowered to sell 
the sHfp and the cargo. 

There are other claims, such as those for towage, and 
for necessaries supplied to a foreign ship, which, whilst 
Hot giving rise to maritime lien, are still enforceable through 
the Court; though, in such cases, the ship herself cannot be 
followed if the ownership has been transferred before arrest. 

The ship-owner has a lien on the cargo under the incidence 
of general average. 1 Also under that of particular average; 
which arises when sacrifices are made to secure the safety 
of the cargo only, and not the ship. 

Tfie statutory law on the subject of ships and vessels 
was consolidated by the Merchant Shipping Act of 1894. 
There have beetij several amending enactments since, 
dealing with minor points and with fresh factors-arising 
out of changing conditions. As amended, the Act of 1894 
is our great shipping charter. It provides for the compul¬ 
sory registration* of, practically, all British ships. To be a 
British ship she must be owned, wholly, by natural-born 
British subjects, or by persons naturalized or denizens, 
who, for the time being, are resident in, or partners of a 
jjrpi carfying on business in His Majesty’s Dominions, or 
by bodies corporate subject to the laws of some part of 
the British Dominions, and ( having their principal place 
of busings there'. The registration is effected at some 
approved port at horhe, or in the colonies or possessions. 

There are sixty-four shares in every ship, and no person 
is allowed to be registered as the owner of a fractional part 
of.a share, although as many as five persons may be regis¬ 
tered as joint owners of a share. A corporation may be 

> mTp. 33. . 
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registered by ijs corporate name. Although no cognizance 
is to be taken of trusts, beneficial and equitably interests 
outside the register may besenforced. But the registered 
owner of a'ship, or ,shar» therein, acquires, subject 
registered incumbrances, ag absolute power of 
di^sosal. 

A certificate of registry wiy noj be granted ujpil the 
ship is launched and the registration completed. Any 
pledge of the certificate is strictly precluded. It is merely 
intended for the use of the master in connection with the 
navigation of the ship. * 

Any transfer of a ship, or share therein, must be in the 
prescribed form (termed a bill of sale), which must be 
registered at the ship's port of registry. 

It may be mentioned here that most ships are also 
registered at Lloyds’, and their names appear in Lloyds’ 
Register, together with particulars relating to register 
tonnage, classification, survey, age, builders, owners 
(by names of managing owners or largest shareholders), 
port of registry, and (if a steamer) ehgises. Not only does 
registration with Lloyds’ facilitate insurance, but also 
charterings. 

The register tonnage indicates the vessel's internal 
capacity, the unit being 100 cubic feet of space. It is 
arrived at by certain measurements and calculations as 
laid down in the Act. From the gross tonnage certain 
allowances for propelling, boiler, engine and crew spaces, 
(averaging in the case of steamers 30 per cent.*to 40^gr 
cent.) are made in fixing the net register tonnage. It is 
upon the net register tonnage that dock’and other dues 
are payable. • 

The weight of a'ship is equal to the weigh^ of the water 
it displaces (35 cubic feet of salt water weigh a ton); and 
the dead weight carrying capSiity of the ship is the differ¬ 
ence between tfle displacement when, loaded and when 
unloaded. The dead weight carrying capacity of %steab>£L» 
is some 30 per tent, to 60 percent, more than.^hc gross 
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register tonnage. These points may bg useful when 
questions of value arise for consideration. 

With regard to mortgages the Ac* provides that every 
mortgage of k ships or sharotherejn, if it is to*be registered, 
must also be made on p prescribed form, there being 09 * 
form for use in connection with a fixed advance, andfan 
alterative form appli^ible^o a current account. Priority 
is according to date of record in the register and not date 
of mortgage. The registrar marks each mortgage with 
the date and hour of registration. The mortgagor remains 
dwner subject to the mortgage. A registered mortgage 
of a ship, or share therein, takes precedence of a prior 
equitable mortgage (which can only be “ off the register ’’) 
notwithstanding express notice. A registered mortgagee 
of a ship, or share therein, is not affected by any act of 
bankruptcy committed by the mortgagor after registration. 
As previously stated, subject to prior registered incum¬ 
brances, every registered mortgagee of a ship or share 
therein has an absolute power of disposal. He may sell 
even without production of the mortgage; but no registered 
mortgagee other than the first may sell except under order 
of the Court. The first registered mortgagee, by taking 
possession, obtaips a legal right to the freight accruing due. 
He may also use the ship. 

There may be on the register a record of the issue of a 
certificate pf sale or certificate of mortgage. Under such 
certificates the ship may be sold, or the ship, or any share 
therein, mortgaged, at a distant port; and any sale or 
mortgage thereunder will take priority in accordance with 
the date of the-relative certificate. 

No mortgage of a ^hip requires- registration under the 
Bills of Sale v^ct, or under the Companies Consolidation Act. 

A registered mortgage of a ship, or share therein, may be 
transferred by a registered instrument in prescribed 
form. < 

, «JV deposit of a registered mortgage has been held to 
constitute a valid security (Lacon v. Lifftot, 1863). It is 
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obvious, though, that a perfect security is not obtained 
thereby. 

In normal times it is cus&mary in the trade for ship¬ 
owners to give mortgages to s^ip-buildars when the ships 
sufficiently advanced to be launched and registered; 
and these mortgagds are often accompanied by the ship¬ 
owner’s acceptances in payment, fhere may be jfveral 
acceptances maturing together, the practice being, when the 
acceptances are discounted, for the relative mortgage to be 
deposited with them; and, one bill being paid, the others 
are freely renewed. But, as has been said, to obtain absef- 
lute security, the only course is for a transfer of the mortgage 
to be registered in the banker's name, or in the names of 
his nominees; and, even then, it is necessary to give notice 
to the mortgagor, the amount owing under the mortgage 
(as a precautionary measure) being agreed at the same time. 
Short of a registered transfer, if the banker is prepargfl to 
accept the risk of fraud, a formal transfer may be indorsed 
<Jn the mortgage, without immediate registration. This 
may be accompanied by an irrevocaV<*power of attorney 
to execute and register the transfer at any moment. Time 
may be of importance, for it must be remembered that, 
until a transfer is registered, the banke^ cannot go into 
possession. Where the customer is perfectly undoubted 
a banker may (very exceptionally) even permit the mort- 
©iges to remain in the ship-builder’s hands, resting content 
with a dgplaration to the effect that they are held in trust 
on behalf of all parties interested in the relative \ills. 

It is considered that a bill of sale is not a document of 
title, and an effectual security could ijot 1* obtained by 
mere deposit. If accompanied by ^memorandum a good 
equitable charge would be obtained as against the registered 
owner; but, as before stated, not against a purchaser, or 
mortgagee with jlue re^straflon. Nor, probably, would 
it hold good against a trustee in bankroptcy, the ship or 
share remaining in the order and disposition of the nit* 
tomer. (the " ofder and disposition ” rule is not # Applicable 
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to companies.) It is only when dealing #vith undoubted 
customars that such a form of security wfiuld, for one 
moment, be entertained. 'Hie preper and only entirely 
safe course ts to take a njbrtgage in prescribed form and 
get it registered forthwith. 

A registered mortgage to a banker! in current account 
formas sometimes atcoippanied by a separate document 
(off the register) embodying such detailed-stipulations as 
may be agreed upon. The validity of the registered 
mortgage is not affected thereby. Such a document will, 
|enerally, provide for payment on demand, and the 
security will be made applicable to all liabilities, alone and 
■ joint, in whatsoever way arising. It may include a cove¬ 
nant by the mortgagor to maintain the ship, engines, etc. 
It would also set out the conditions under which the 
security was to become enforceable, and would define the 
powers of the banker or his nominees when in possession, 
including, perhaps, a right to add to principal the costs of 
any attempted sale. Similarly, power would be given to 
the banker to inserc! adding costs to principal, if the 
mortgagor failed to do so. 

When a current account form of mortgage is held, and 
notice is receive^! of a second registered mortgage, Clayton’s 
Rule is applicable. 

If a banker holds less than thirty-three shares out of the 
sixty-four„his position cannot be regarded as satisfactory, 
for the reason that, wliilst all shareholders are liable for the 
debts in which a ship may become involved, the manage¬ 
ment of the ship is in the hands of the majority; although 
the Court maybe moved to intervene. Also, for the same 
reason, iV may be difficult to obtain a fair price for a 
minority hojding. 

Marine policies are comprehensive instruments; they may 
be proofed to cover practically all the risks to which a 
ship is liable. It is most important to see that, where 
tl *hlppiqg interests are involved, full insurance is effected. 
As a ruij, a banker will inquire all relative policies to be 
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lodged or assigned. In the case of policies of Mutual 
Protection Associations certain formalities as tq notice, 
etc., require to be strictly observed. 

Facilities to*ship-builders, si^h as have be*n indicated 
^above, may, within bounds, be*regarded as entirely legi¬ 
timate, as being temporary in their*nature and strictly^in 
support of industry. Fluctuating ^advances to owners 
on the security of ships, assuming such advances At in 
character with customers’ capital and with the extent of 
their business, may be similarly regarded. Ships are always 
saleable at a price, even in normal times; and, from the poin* 
of view of security, such accommodation can usually be 
afforded with reasonable safety. Undue risks, however, 
either with regard to the amounts involved, or in connection 
with the form the security takes, are to lie deprecated. 
The shipping industry is notoriously in a state of flux at 
the present time. For reasons universally recognized, 
prices during the war rose phenomenally. With fading 
freights a reaction has begun. How quickly the process 
will be accentuated by home and tAnyrican production 
must be*lar^ely a matter of conjecture. There is, of course 
very considerable lee-way to be made up; and, with labour 
difficulties and the high cost of materials, the reaction 
may be partially arrested, or wholly stayed, for a while. 
Be that as it may, it is patent that the situation calls for 
the exercise of extreme caution on the financial side. 



CHAPTER WI 

ADVANCES A®INST*GUARANTEES 

Axau Smith, in his Wealth of Nations, referring to* the 
subjVct of the cash credit system, which had then come into 
vogue in Scotland, writes as follows: " The commerce of 
Scotland, which at present is not very great, was still more 
inconsiderable when the two first banking companies were 
Established; and those companies would have had but little 
trade had they confined their business to the discounting 
of bills of exchange. They invented, therefore, another 
method of issuing their promissory notes, by granting what 
they called cash accounts, that is by giving credit to the 
extent of a certain sum (£2,000 to £3,000, for example) 
to ,any individual who could procure two persons of 
undoubted credit and good landed estate to become surety 
for him, that whatever money should be advanced to hi si, 
within the sum foh which the credit had been given, should 
be repaid upon demand, together with the legal interest. 
Credits of this kind are, I believe, commonly granted by 
banks and bankers in all different parts of the world. 
But the easy terms upon which the Scotch banking com¬ 
panies accept of repayment are, so far as I know, peculiar 
to them, ^and have, perhaps, been the principal cause, 
both of the great trade of those companies, and of the benefit 
which the country has received from it.” 

The recognition of guarantees as a convenient form of 
bankers' secui ity long sines extended to England, and, 
usually fcy way of continuing security, they are availed of 
by different classes, very generally, at the present time. 
Many old-fashioned banka’s have preferred to discount 
a promissory note made by the principal and surety jointly 
altd severally, and payable so many months after date, a 
wuwith (bo idea of accentuating the fact that the loan was 
grantee^ for a definite period only. It is- doubtful though, 
02 
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whether, in actual practice, much advantage accrues from 
the adoption of this method. In other circumstances they 
have chosen to hold .(without discounting) a joint and 
several promissory note payable on demand. In such 
__ case the security is construed as a '^continuing" one, 
even when unaccompanied by a separate agreement. In 
both connections promissory notes ye now rapidly foiling 
into disuse, the great advantages of having, instAd, a 
guarantee with the usual clauses, becoming generally 
appreciated. 

Guarantees by well-to-do relatives of customers, or by 
personal friends in possession of substantial means, where 
the banker is satisfied that any claim thereunder would not 
seriously embarrass the guarantor, and the advances 
contemplated are otherwise desirable, may be regarded as 
a satisfactory form of security. It frequently happens 
that there is a business motive behind a guarantee, as where 
a director guarantees the account of his company. WSere 
aji advance is made to a small trading company, a director 
should be required, as an earnest ofegogd faith, and as a 
matter of principle, to give his guarantee. He is behind 
the scenes and can judge better than the banker how things 
are going. If he does not feel sufficiently confident to back 
his own venture it is hardly reasonable to*ask the banker 
to grant accommodation. Again, a guarantee is sometimes 
given to assist a customer in carrying through some par- 
titular transaction from which the guarantor derives a 
direct benefit. Or a person may lend his name by reason 
of his having an interest in a private business or.unde* 
taking. Similarly, wholesale ^people may deem it politic 
to guarantee the account of a customer 6f their ^wn, from 
whose business Sbcdess they are likely to derive material 
advantage. Nor are instances unknown where successful 
men, of* large substance, acting purely from altruistic 
motives, have adbpted this means of, unostentatiously 
a stinting deserving protigit at the beginning of then com¬ 
mercial careers. All such guarantees as have been indicated 
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above are quite correct in principle, and, subject to other 
considerations, may be looked upon as inUrely eligible 
banking propositions. 

It shouldtbe added thqt it is always a question for 
serious consideration by a banker how far he should allow 
an outsider, especially one unfamiliar with business methods', 
to guarantee an accost. 1 A banker should be able to read 
the Ihotive; and beyond this, he should be reasonably 
satisfied that the guarantor understands wSat he is doing. 

He must deal honestly in the matter. If he is a party, 
even passively, to any concealment of material facts, a 
knowledge of which, by the surety, would have caused the 
latter to hold his hand, the guarantee might thereby be 
invalidated. The test will be whether he acted as he might 
reasonably have been expected to act. As Lord Chancellor 
Cranworth observed, in the case of Owen v. Homan, 1853: 

" If the dealings are such as fairly to lead a reasonable man 
to telieve that fraud must have been used to obtain such 
concurrence, he is bound to make inquiry, and cannot 
shelter himself uqdenthe plea that he was not called on to 
ask, and did not ask, any questions on the subject.”® 

The experienced banker will also be in his guard against 
the possibility of any collusion in fraud. It is quite pos¬ 
sible, for instance, that a guarantor might be on the point 
of putting everything into a marriage settlement. Marriage 
being a good consideration, the creditors are liable to be 
defeated. The very money the bank advanced might be 


^jyerteef in this way. 


1 Sir 'John Paget observes: “ There are some pertinent remarks 
as to this in Birmingham District and Counties Bank v. Lowry , 
Court of Appeal, 25th January, 1905, reported in the Morning 
Post, 26ttf January.” C * . 

* Vide, National Provincial Bank v, 6la»ujfc, 1913, which 
case shows that the non-disclosure of a mere suspicion of fraud 
might not invalidate a guarantee. Horridge, J., said: “ I do not 
think orf the authorities theffr was any duty on the plaintiffs to 
communicate to the defendant the fact, if it iwas a fact, that Coles 
(me principal debtor) was defrauding him; nor do I t hi nk thato 
upon ^he facts there is any satisfactory proof the plaintiffs wese 
to suspicious.’* 
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There is another thing that the law takes cognizance of, 
namely, unMue influence. Thus, it is dangerous to rely 
on the guarantee of»a woftian, especially on that of a 
customer's wife, unless .she ljp separ^ely Idvised. The 
average woman is proverbially ijnbusinesslike, and the 
possibility of ever Jx-ing called upon, under a guarantee, 
might never present itself to lier n#nd in concrete^orm. 1 
Moreover, the{e is generally a restraint on anticipation of 
a married woman’s income under a settlement; although, 
in the event of bankruptcy, the Court is now empowered 
to get at such income to a limited extent. 1 

Persons whose incomes die with them should not be 
accepted as guarantors. Such are annuitants and 
pensioners, and many of the salaried class, including service 
men and clergymen. Amongst these may always be found 
a considerable sprinkling of kindly-naturcd persons, who, 
lacking business training, are peculiarly liable te be 
imposed upon, and whom it is almost necessary to save 
against themselves. Even if such a person were taken, 
exceptionally, and for a small amofint? it is quite likely, 
in theToiult, it would prove to be; not the only 
transaction of tRe sort to which the obligant had 
become committed. As Rae says, in his Country Banker, 
it is well in such matters to preserve ■“ a business conscience 
void of offence.” 

The ideal guarantee is one that is supportad by good 
collateral ^security. Short of this, unless he is absolutely 
certain from his own knowledge that a proposed guarantor 
is good, a banker should be satisfied with nothing feks than 
a brother banker's unqualified opinion., tfe would natur¬ 
ally be suspicious of aft opinion tl*t was hedged about 
and guarded, ^nd, inasmuch as everyone, especially if in 
business, is more or less liable to sudden losses and calamity, 
inquiries should be renewed?‘at frequent ancf regular 
intervals. It is futile to rely on rumour in a matter of this 

1 Vide, Bank of Montreal v. Stuart and Another, 1910. 

• Vide, Bankruptcy Act of 1914.* 

5—(17791 
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sort. It is of the quality of rumour to pe hyperbolical. 
One has'heard it said that a man never takes dnytbing with 
him when he dies, but On a 'will being proved people are 
often left to wonder whaf then can have ‘become of the 
departed's reputed wealth. 

This does not purport to be a treatise on securities, 
but preference to till' distinguishing features of a banker’s 
ordinary form of guarantee cannot well be avoided in any 
review of the subject of banker’s advances. It is therefore 
proposed to take, seriatim, the clauses of what is now 
becoming practically a common form, and to point out, 
as concisely as may be, the effects of their elimination. 
For further information the reader is referred to Mr. B. 
Campion’s admirable lectures on the Law of Bankers 
Guarantees, delivered before the Institute of Bankers, as 
reported in their Journal for 1909. 

In the first place there must be a consideration of some 
value in the contemplation of law," 1 although not neces¬ 
sarily expressed. It is usually expressed in wide terms. 

Then, the agreement is to pay " on demand. This 
prevents the statutory limitation from beginning to run 
until demand has been made. (Contrast Parrs Banking 
Co. v. Yates, ,1898, with Bradford Old Bank v. Sutcliffe, 
1918.) In practice, bankers, nevertheless, require gua¬ 
rantees to be renewed, or acknowledged, before the 

expiration of the six years.’ 

In the next place the agreement is to pay all liabilities, 
^present and future, with a limitation as to the amount. 
It is'Expressed in such terms as follows 

*• All moneys now due and owing to you from the 
principal debtor, or for which the principal debtor may 

• Vide. Mercantile Law, by Smith. 

• Siraloha Paget commons as follows: 

cited by SwinfenEady. ].. in A self run v Trate ar » 

WW Co., 1909, C Ch., 408. See also In re Cjongh, 31 Ch^ 
on 0/328' and Clegg v. Bromley, 1912, 3 KB., 477. The Cuurae 
mggdjed of requiring guarantees to be renewed every six years 
Urn any case desirable.’ 
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pereafter become liable 1 to you on any account, whether 
alone or joint h? with any other party or parties, or in 
any other manner .whatsoever, including interest, 
commission, and usual bankers’,chargesiprovilled never¬ 
theless that my liability under the guarantee shall be 

limited to-pounds with interest at 5 per cenj. 

from date of demand.” 

If the guarantee is not made to extend to all liabilities, 
the guarantor may, by paying the amount to which his 
guarantee is limited, be entitled, so far, to take dividend 
in the event of the principal debtor’s failure. It is not 
essential to the validity of a guarantee to have any 
limitation as to amount, and occasionally a guarantee is 
unlimited. 


To meet the case of any possible change in the composi¬ 
tion of a customer firm, a provision is sometimes inserted 
to the effect that the guarantee shall continue in force 
notwithstanding any such change. But, in practice, it *is 
well, on the happening of the event, to break the account, 
pending the completion of fresh arrangfcm#nts. * 

There follows a condition as to termination by the 
guarantor. The agreement is to remain in full force as a 
continuing guarantee until so many months after notice. 
The banker is given breathing time in whiefi to consider 


,. Sir comments as follows: “ I do not like the words 

, 5*““' liable. They are not. however, so open to criticism a* 

J eb * dU , e ,i? r 2!"“? and the IUce - < In Tke of Banting, 2nd 
ed., p. 372, Sir John Paget points out that the bankruptcy 
of the principal debtor precludes the debt from be:A due 
or owing, and suggests "aU moneys advanced to or paid for or on 
account of the principal debtor and interest thereon remMing 
unpaid or until repayment thereof," or words to thaPeflect.) 

In the event of the amalgamatiSn or absorption of toe bank 
it would appear to be necessafy to break tlfc account, uftessthe 
lorm of guarantee proVHMk otherwise. In the case of Bradford Old 
r™ v - Sutcliffe, in the Court of Appeal, 1918, where f guarantee 
10 J? 1 * plaintiff bank, who subsequently amalgamated 
with the Bulled Counties Bank, Pickfefd, L. J., said: " In«teither 
case the transferee of th^debt, whether by novation or assignment, 
r gne person with whom the surety has to deal, an8, as the liability 
j* ascertained, it is a matter of no consequence to whom 

throoghoutf **•" liability was gn a dormant loan serpent 
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his position and to decide on his course of action. It is 
considered, nevertheless, in view of Lloyds V. Hughes, 1880, 
that receipt of notice map have, the effect of determining 
the contfcuin^ nature ft thq guaranted; and, in practice, 
bankers always brejk the account immediately. It woujd' 
te a risky proceeding though to dishonour cheques drawn 
before the custom*- weje communicated with, if the banker 
would have paid the cheques but for the notice. The 
account should be broken similarly in the event of the 
guarantor's death, even if there be a provision that the 
guarantee should continue in full force till so many months 
after notice by the personal representatives; and this, 
notwithstanding Mr. Justice Bowen’s dictum in Coulthart 
v. Clementson, 1879, which seems to suggest otherwise. 1 
As to a banker’s right to break an account, see In re 
Sherry, London and County Bank v. Terry, 1884. Of 
Course, when a line is drawn, the liability of the guarantor, 
or his estate, will not be determined after the expiration 
of the time limit agreed upon, so long as any moneys secured 
by the guaraiVce' remain unpaid and the liability is not 
statute-barred. „ *’ 

Another condition imported is to the effect that the 
banker max deal with other securities, present or future, 
without the liability under the guarantee being affected. 
In common law a surety has a right to the proceeds of 
securities over and above the amount of the customer’s 
actual liability at the time the guarantee was signed.'* 

And again, there will be a provision that the banker may, 
at his sole discretion, give time or indulgence to the prin¬ 
cipal debtbr or any othfr party (e.g., a party liable on a 
bill) ;«knd similarly to compound with the principal debtor, 
or any other party. To do these ftfihgs without the assent 
of the guarantor, in common law vitiates a guarantee 
{Pehy v. Nat. Provincial Bank, 1910). 

t 

1 So, in the*event of a guarantor’s insanity, a line should be 
ateonce drawn on the account, as the continuing nature of the 
guarantee ceases, {Vid* t Bradford Old Bank v. Sutcliffe, 1918.) 

•'Kid#, Leic$sUrskm Co. v. Hawkins,' 1900. 
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There remains for consideration the ultimate or dividend 
clause, which i5 often of considerable value to a banker. 
In the event of bankruptcy, %>r proceedings analogous 
tlifcreto, the banker is gives the^right t<j prov^e on the 
* whole debt, and to look to the guarantee for the ultimate 
balance after receipt yf dividends. There is a specific 
waiver in the banker's favour of ail ri^it to prove so^r 
as may be necessajy to enable the banker to get payment 
in full. Also of the actual dividends, as and when they 
are received, and of the benefit of other securities. Should 
a guarantor desire to pay the amount of his liability it 
should be placed to a “ suspense ” account, if the banker 
desires to preserve his rights under the dividend clause. 
As to the right of a banker to adopt this course, see 
Yorkshire Banking Co. v. Thomas, 1896, in which case 
it was decided that the clause held good notwithstanding 
the guarantee was delivered up (the amount having beea 
paid and placed to suspense), and notwithstanding, too, 
that «no liquidation petition had been filed before the 
date of payment. Contrast this decision, liowever, with 
that in Matkiwwn's Trustees v. Bank of Scotland, 1915. 
This was a Scotch case.* The guarantee had been destroyed, 
and the Court held that its terms, therefore, ftould not be 
proved in the bankruptcy proceedings, which ensued 
eighteen months after the money had been paid by the 
guarantor. The case was decided against the* bank, 
apparently on broad general principles. From ttys it 
would appear to be desirable to retain the guarantee, even 
if cancelled; and if it is not agreed, in writing, at the tlrfle, 
that the money is received withouVprejudice Jot fie banker's 
rights under the guarantee, iris, perhaps. Unwise to continue 
the position indefinitely. Nevertheless, it is difficult to 
discern how, under such an agreement in the guarantee as 
that outline® above, the banker’s*rights could be ousted 
ac^jrding to English law, more especially if, as is 
sometimes done, the banker is further specifically em¬ 
powered by the tenfls of the guarantee to place, such 
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sums in suspense, to be appropriated entirely at its own 
discretion. 1 

The form of agreement‘that has been considered con¬ 
templates* one qbligant oflily. <But, sometimes, two or more 
persons become obli^ants under a banker’s form of " joint 
tod several ” guarantee. * The guarantors jointly, and 
eaflh of them, became liable to the extent, in the whole, 
of the amount to which the guarantee is limited, and they 
can be sued, on occasion, in any way the banker pleases. 
Also, if one of the guarantors dies, his estate is not released, 
provided a line is drawn on the account. It would be 
otherwise were the guarantee joint only. 

In taking the guarantee of a firm all the members should 
be required to sign, as generally one member has no implied 
authority to bind the others by this means. And as 
regards a company, the question will have to be looked 
into as to its powers under its constitution. 

When securities are lodged collaterally to secure another 
person’s account, unless accompanied by a separate guar¬ 
antee, a special form of charge is taken, by which it is 
agreed that the securities shall be regarded Tn the same 
light as is the personal security under a guarantee. Prac¬ 
tically ident'eal clauses so far as they are applicable are 
inserted. No personal liability outside the securities need, 
necessarily, be imported. 

In the event of the failure both of a principal debtor and 
of a jurety, a banker may, in respect of a guarantee, prove 
against the estate of the latter without regard to any 
sediffity held from the principal debtor. But if a dividend 
on the principal debtor’; estate has been paid, or even 
declared, prior to proof on the surety’s estate, then the 
amount of such dividend must be deSucted from the proof. 

1 Vote by Sir John Paget: " Ci. In n Sassa, 1890. 2 Q.B. 12." 

1 Sir John Paget comments as follows: " The guarantee should 
always be joint And several; and it should be provided that neither 
the death of nor determination by one or more of the co-guarantors 
shfil release the others or other/' 
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ADVANCER AGAINST DEBTS 

* It is not in accord with the usual practice of bankers to 
make advances agairtsl the security trade debts, ^fhe 
risks involved are too great; noi^does a banker care*kt> be 
placed in the ihvidious position of debt-collector. It is 
a class of business that appeals rather to professional 
money-lenders, who, naturally, do not neglect to take it^ 
risky character into consideration when arranging their 
terms. An assignment of book-debts is strongly sug¬ 
gestive of impecuniosity; and, indeed, is usually regarded as 
removed but a few degrees from that last resort of the hope¬ 
lessly involved, a bill of sale. Nevertheless, a banker may, 
incidentally, through the medium of a debenture, acquire 
a floating charge over the book-debts of a limited company. 
This is an entirely different sort of proposition, and will be 
considered in the following chapter. ,i\l^), a banker may, 
in certain circumstances, properly take an assignment of 
moneys payable froip some particular fund; as, for instance, 
a legacy under a will, or an interest in a trust, or, 
exceptionally, of the payments due under a specific contract. 

During the continuance of the war, bankers lent freely 
against the assignments of Government contract moneys. 
They took broad views of their public rcsponsiblities, and 
acted in a thoroughly patriotic spirit. In connection with 
the process of reconstruction, it may be presumed therf 
will be many large Government contracts tq be placed in 
the near future; and it is impo&ible to fosesee wh^ may be 
the outcome of the-movement for closer control of indus¬ 
try; but it is fairly obvious that calls on barfkers in the 
direction, indicated may coqjjnue indefinitely.. It is 
‘therefore fortunate*that, at this juncture, we have in our 
Amidst a number of big banks, with huge resources, abjje 
and willing to act,as occasion iqpy justifiably demftid. 

7». 
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The Judicature Act, 1873, Section 25, enacts as follows— 
" Any absolute assignment, by writing un^er the hand 
of the Assignor (not purporting to be by way of charge 
only), of any debt or other legal chbse in action, of which 
express notice in writing?shall'have been given to the 
debtor, trustee, or otter person from whom the assignor 
wSuld have been entitled to receiver or claim such debt 
or jlbse in action, sftall de, and be deemed to have been, 
effectual in law (subject to all equities which would have 
been entitled to priority over the right of the assignee if 
this Act had not passed), to pass and transfer the legal 
right to such debt or chose in action from the date of 
such notice, and all legal and other remedies for the 
same, and the power to give a good discharge for the 
same, without the concurrence of the assignor." 

To come without question within the section the assign¬ 
ment must be of the whole debt', and notice is incumbent. 
A mortgage in the ordinary form is regarded as an absolute 
assignment within the meaning of the section, whether for 
a fixed sum or as a continuing security. 

Debts were assignable, in equity, prior to the passing 
of the Act, but the debtor, unless he was an assenting party, 
could only have been sued in the assignor’s name (the 
assignor was estopped from denying the right of the 
assignee so to do). The position with regard to equitable 
assignments remains unchanged. If a mortgage, for want of 
notice, doeseot fall within the section, it is still good in equity 
In ordqr to constitute a valid assignment for valuable 
cijisideration any form of wording may be used, provided 
the intention is clear, and the fund or debt is sufficiently 
indicated.It will be cqually*efiective if it takes the form 
of an orddt addressed'to the debtor, ijjjen future debts, 
1 Sir John Paget comments as follows: " This is a point on which 
there has been great divergence of judicial opinion, and it cannot 
be regarded as settled that part t of a debt cannot be assigned 
Authorities that part can be assigned only: Darling, T., in Skipper 
v. Holloway, 1910, K.B. 630. In equity, Durham v. Rooertson, 1898, 

1 OB. 765. That part cannot : Bray, J., in Foster v. Baker , 1910, 

2 KB. <W6. Court of Appeal declined to decide. Hughes v. Pump 

Room Hoty, 1902, 2 K.B. at 195." ^ 
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that are capable of identification, may be assigned. 
Although, ^ve for the purpose of the section, notice is 
not essentia], it is desirabjg, as in its absence there is 
nothing to debar tTie debtor from payjjig, in good 
faith, to the assignor* He* will df> so at his peril 
after notice. Again, in the absence of notice, a mortgage 
given in conformity with the yctiyi might gain pqjority. 
In the case of a debt arising in the course of a manVtrade 
or business, notice is requisite to take the debt out of the 
effect of the " order and disposition ” clause. All assign¬ 
ments are subject to equities, including the right of set-off. 
If the debt is payable by instalments under a contract, 
in the event of bankruptcy the assignee takes the 
instalments so far earned (subject to equities). 

With regard to book-debts the Bankruptcy Act provides 
that an assignee shall lose all right to any such remaining 
unpaid at the commencement of bankruptcy proceedings 
against the mortgagor (being an individual or firnf), in 
the absence of registration 1 of the assignment within 
seven days of its date, except those tlu% at the date of the 
assignment, from debtors therein specified, or, as at the 
same date,*growing due under a specific contract therein 
mentioned. And as regards charges on book-debts by 
limited companies, to be effectual it is retired, under the 
Companies (Consolidation) Act, that these be registered* 
within twenty-one days. 

• When a legal assignment is taken it is w<A to insert 
a clause providing that it shall not be incumbent on the 
banker to sue. Otherwise he may be accounted liable Ar 
neglect in the exercise of his remedies. \ similar clause 
should be introduced in,any Aortgage of a mortgage debt. 

Life policies choses in action, and, as such, may 
conveniently be referred to in connection with the subject 
of this chapter. 

1 At the central office of the Supreme Court, as in the casual 

bill of sale. 

> With $e Registrar of Joint Stock Companies. 
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The addition of a life policy is sometimes necessary to 
the perfection of a security, as where deed* ate taken of 
property in which a customer pa only a life interest, or 
where a secuijty is contemplated in respect> of which a 
customer’s interest <s c^ntidgent on survivorship. And, 
in other circumstances,“it may be deemed desirable to 
require the lodgment qf a .life policy. * Take the case of 
a maif *of moderate means engaged in a business, the 
continued success of which appears to be dependent upon 
the exercise of his own special knowledge or abilities. It 
is mot suggested that, merely because a customer is so 
situated, therefore it is necessarily right to make him 
advances against the security of a comparatively new policy. 
Yet instances conceivably may, and, in practice, actually 
do arise, where the lodgment of a policy becomes the 
deciding factor in the question of an advance. 

Other things being equal, a policy in a leading office 
constitutes quite a satisfactory form of security, to the 
extent of approximately the quoted surrender-value, 
especially if it has been-in existence and in full force many 
years. As one result of the war, bonuses have been ^educed 
or entirely withheld, and increments ip- surrender-values 
will doubtless be affected to some extent in consequence. 
But, speaking generally, the depreciation in the value of 
life policies has been very slight, and, in view of the par¬ 
ticularly trying experience of life offices, it must be admitted 
that this is great point in favour of life policies in any 
estimation of their eligibility as a form of banker’s security. 
M&reovp:, where the security is properly taken, a policy, 
after it has been in force a few years, is easily realizable. 
It is necessary, of course, to have regard to the terms of 
any particular policy, and to be sure the* whole interest 
therein is maHe subject to the mortgage, as in the case 
where a fvife has an intent. Again, there may be a 
restraint on assignment, and, in fact, this is usual with 
Industrial policies. 

The proper way to make a security of q life policy is by 
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way of legal assignment, with notice. There should be 
embodied clauses empowering the banker to pgy premiums 
and add them to ppncip^l, and also to surrender. But an 
equitable Sharge maj be created by writing, or by mere 
deposit. f * 

JTie Policies of Assurance Act, 1867, enacts th|t whem 
notice is given (Ind not befyre) She legal assignec^may sue 
in his own name; and that the date notice is receded shall 
regulate the priority of all claims under any assignment. 
But this provision is not intended to affect the rights of 
outside persons. See West of England Bank v. Batchelor, 
1882, where a solicitor had a lien over a policy, and the 
insured got an advance from the bank on a legal mortgage 
(with notice), under the misrepresentation that the policy 
had been lost. It was held that the bank were saddled 
with notice that the policy had been dealt with. " As*a‘ 
general rule,” observed Fry, J., “ the assignee of a chose 
in action takes subject to all the equities, and therefore, 
primd facie, the bank took subject to all the equities. It 
appears to me that that is in no Wayaaltered by the Policies 
of Acsqrance Act or by the provisions of the Judicature 
Act.” 
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ADVANfJS TO COMPANIEJ AGAINST THE IE DEBENTURES 

As a banker is fully justified in making advances for busi¬ 
ness purposes to an individual or a firm against the security 
of produce, deeds, or investments, so may he be warranted 
in granting accommodation to trading corporations against 
the security of their available assets. Apart from the fact 
of the liability of a trading company’s members being 
limited, there is little in principle to differentiate such a 
business association from an ordinary trading partnership.^ 
¥rom the legal point of view, however, the borrowing 
powers of companies may be circumscribed; whilst, on the 
other hand, companies usually possess, to some extent, at 
least, the capability of securing loans by the comparatively 
modern, but sufficiently* well-established, device of a 
debenture issue, constituting a floating charge oyer-the 
whole of the undertaking. 

In the case of a big company its debenture issues arc 
usually taken up, and held, by the public. These issues 
are commonly regarded as part of the company's capital, 
but, in reality, of course, they are so much secured debt, 
ranking before "the ordinary shareholders, before the pre- 
"ferenqe shareholders, and before the general creditors. 
A baflker jvjjl sometimes take up a block thereof as a 
temporary expedient, pending, it may be, the arrival of 
a favourable ntOment id market conditions for placing with 
investors. But, with regard to smaller con\p«foies (many 
of which are “ private ’’), a banker, not uncommonly, 
makes advances against a singledebenture, or the wholli of 
a series, created avowedly for the purpose of'affording him 
security. $ow far a banker should go in this direction 
depends upon a diversity of considerations, Nc two 
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cases are ever quite alike. There must always be a due^ 
sense of'proportion. Thus a permanent inelastic advance, 
of £5,000 to one,company with a small turnover, even 
against a’well-secured debenture, is ww>ng in principle, 
whereas a debenture-covered oferd?aft fluctuating betweeS 
£50,000 and £150,000 of a successful company ^ 
ample resources, the returns* on the accqpjt being 
entirely satisfactory, might be regarded as beyond 
criticism. 

In considering any application for accommodation of 
the character now under review regard should be* had, 
amongst other things, to the extent of the company’s 
capital, paid-up and uncalled; to the hist ory of the business; 
to the management; to the reserves; and to the nature of 
the assets which would form the basis of the banker's 
security. A banker does not make advances to a compan/ 
against its debentures if the risks of having to^ appoint 
a receiver to protect his interests are other than remote. 
Bankers take debentures as they take other forms of 
security, to guard against posfiblf vicissitudes. Again, 
an invidious position arises when it becomes apparent 
that a businesses being conducted mainly in the interests 
of debenture-holders. A primary requisite, therefore, 
is an ample margin in liquid assets. There should, indeed, 
be sufficient assets existing in liquid form to discharge all 
liabilities, including trade creditors; and, generally speaking, 
trade creditors should not be largely in excess of trade 
debtors. For reasons explained in ChaptA V, factory 
property, works, and machinery, do not, a s ^ ru le* constitute 
satisfactory cover, and iji estimating deposition in the 
generality of cases,* little heed should be tfcken of them. 
In any property managed concern something like 10 per i 
cent, per annum is written off machinery and plant, if not 
dir&tly, then by way uf* an accumulation on reserve 
account, agaifist the time they have to be “ scrapped." 


There is also a liberal allowance for depreciation in’build- 
ings. A banker will require to know what has Jjeen done iQ 
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these directions. Has a particular business been financed on 
'proper lines? Have profits been fully distributed, or 
reasonably conserved ? Another pertinent question just 
now relates to excess profit duty. I^as full provision been 
‘made for this ? Theit milch will depend on the industry 
*anvolvqfl. Is it of a class \hat is well-established, or is it 
of one ft^t is speculatiie, or declining f Reference has 
also been made above to the question of management. 
Is the continuity of capable management assured ? After 
careful consideration of all points a banker might not 
carer to sanction an application without the covering gua¬ 
rantee of the directors. If he has any doubt whatever 
about the absolute safety of an advance, this should be 
made a sine qua non; and in all dealings with small 
companies it is usually stipulated for. 1 

The question of borrowing powers has already been 
mentioned. 

The " memorandum of association ” is the charter of any 
company registered under the Companies Acts; and it is 
by this, actually ok impliedly, that borrowing powers 
are conferred; although the powers so conferred, may be 
limited by the " articles of association." < (As regards the 
latter, in cases where Table A is adopted in its entirety, 
the borrowing powers, under clause 73, are not to exceed 
the issued share capital of the company, without the 
sanction of the company in general meeting.) Consonantly 
with the memorandum (not further) the articles may be 
altered by special resolution in general meeting. Moreover, 
an advancejnade merely ultra vires of the director’s powers, 
as limited by tRe articles, may be effectually ratified in 
general meeting by adoption of tho liability (Irvine v. 
Union Bank of Australia, 1877). 

Unless the power is expressly excluded or limited by the 
memorandum or articles, or by 4he special act of parliament 
under which a company may have been Incorporated, a 
trading of commercial company has an implied power to 

1 Vide, p.,63. 
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borrow, and give security, to any reasonable extent, for the 
purposes of it& business. • 

Bankers’ advance% are regarded as borrowings; and, 
in the event *of a non-tjadinj^or non-commercial company 
that has no express borrowing powers, overdrawing, 
such overdraft, as being ultra vires, will, upon a liquidation, 
generally be postponed to tkte claims of the quinary 
creditors, and it may be, to some extent at least, to those 
of the shareholders as well. It is a little doubtful how far 
a relative guarantee would be valid, unless a clause were 
inserted in the guarantee extending it to liabilities incurred 
ultra vires, though such a clause would probably not be 
necessary in the case of a guarantee given by the directors 
of the company. In dealings with bodies with limited 
borrowing powers it is well for advances to be on separate 
loan account. If on current account, although within 
borrowing powers in the first instance, inasmuch as the 
advance would constantly be undergoing the process 
ef recreation, ultimately it may prove to be outside 
borrowing powers. 

Trade* (Jebts, as distinct from bankers' advances, are 
not borrowings; %nd where advances made ultra vires 
had been applied in payment of trade or # other legitimate 
debts it was long since held that a banker could, under the 
doctrine of subrogation, claim to stand in the place of 
creditors so paid and recover as against the company 
or other body. Also, that if a banker could show that a 
specific Am lent to a company, or other b8dy, wdh 
exhausted borrowing powers, had been invest edjpa security 
which could be identified, h| could follow Uismoney into 
that security. 

In the caso“bt t Cunliftc Brooks 6- Co. v. Blackburn and 
District Benefit Building Society, 1884 (House of Lords), 
it wa^ decided that, as th»*society had no borrowing 
powers, the bankers’ overdraft was ultrotvircs, and that the 
bankers could only recover in so far as advances Rad 
been applied by Ae society in payment of debts legally due 
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from the society. 1 Then in a subsequent case, in 1885, 
Blackburn and District Benefit Building Soiiety v. Cunliffe 
Brooks 6- Co., the Court of Appeal tfok a further step, and 
held that the liquidator of. the ^pciety couIH recover from* 
the bankers monety plid into the banking account and 
appjopriated in discharge of ultra vires advances. 2 But 
thc^ ,cases must iAw «be read in the light of the 
Birkbeck Bank case, Sinclair v. Brougham, 1914 (House 
of Lords), where it was decided that, upon a liquidation, 
after the inira vires creditors had been satisfied, and 
Subject to the right of any individual to follow his own 
money into assets that could be identified, ultra vires 
creditors had the right to follow their money into the 
general assets. In this particular case it was held that the 
ultra vires creditors (the depositors) and the unadvanced 
shareholders were to take pro rata. In different circum¬ 
stances ultra vires creditors might be postponed to share¬ 
holders. But opinions were delivered by the law lords 
to the effect that in no circumstances should shareholders 
be allowed to behefif inequitably where claims by ultra 
vires creditors were concerned. Moreover, that the equity 
involved in the decision was not necessarily confined to 
a liquidation—that, in fact, the decision of the Court 
of Appeal in the Cunliffe Brooks & Co. v. Blackburn Society, 

1 Sir John Paget comments as follows: “ The Court of Appeal 
had held that the hankers were not creditors of the Society for 
overdraft, the borrowing having been ultra vires, but were entitbd 
to hold deposited deeds as security for repayment of so much 
only of tfie moneys advanced by them as was applied in payment 
« the debts and liabilities of the Society properly payable and 
had ndt hr^srepaid to the bankers, excluding payments to with¬ 
drawing members. The House of Lords, without expressing any 
opinion unpn the question of payments to withdrawing members 
or the bankers’ right tcrhold the securites, held that the decision 
of the Court of Appeal was in other nespecte right," 

1 Sir John'Paget comments as foilows: "The bankers were, 
however, allowed to stand in the place of withdrawing members 
who hath been paid out of advances made by the bankers, and 
to receive the amounts which woi^ld have J>een payable to such' 
members if they tftd not been paid off, and also the benefit of t 
•ficurities obtained by the Society by means of the overdraft 
without being postponed to other securities granted to the Society 
in respect of advances out of its proper fund?,” 
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1885, case was.wrong, as the society had only returned 
to the bankers the latter's own money. 1 

It is generally undei%tood,*and the view is supported by 
legal decisions, that corpGratiols c^eat^l by royal charter 
have unlimited borrowing powers,^ven where the charter 
directs otherwise, {iut this way litigation looms. 

With regard to public utility companies constitute# by 
acts of parliament, «.£., Tramway, Water, Gas, and Electric 
Lighting Companies, it is not practicable to create deben¬ 
tures conferring a power of sale. A receiver may b^ 
appointed only in respect of earnings. The borrowing 
powers of such companies may be dependent on the amounts 
of capital issues, and restricted in their form to mortgages 

* Sir John Paget comment*; on Sinclair v. Brougham as follows: 
“In that case a building society started a banking business as 
the Birkbeck Bank and as such received deposits. The House 
of Lords held that the borrowing powers of the Society were confined 
to its legitimate objects, and that receiving such deposits constituted 
ultra vtres borrowing; that the depositors could neither in law nor 
equity claim their money bark as money lent or money had and 
rqpeived.—But that being ultra vtres lenders, they were entitled, 
after outside creditors had been satisfied,§to *hat is known as a 
' tracing order/ enabling them to follow their money into the 
assets of the^Society so far as it could be identified in specie or 
investment; and tba^ subject thereto the remaining assets of 
the Society ought, in winding up, to be distributed pari passu 
between the depositors and the unadvanccd shareholders according 
to the amounts respectively credited to them in the books of the 
Society at the commencement of the winding up. Blackburn 
Distrut Society v. Cunliffe Brooks had been cited in argument, 
and the House of LordB held that that case, in so far as it was 
adverse to the bankers, was wrongly decided. The mqpey paid to 
the bankers in discharge of the ultra vires loan could not be recovered 
from them, unless there was proof by the Society that the money 
advanced by the bankers had been lo9t and could not be repaid 
and that the Society by the fact of repayment had mad^nmdmis- 
rion to the contrary effect. That in the absence oPti&cn evidence, 
the Society must be regarded as#having simply returned to the 
bankers their own money. But the Houwhof Lords did lot disturb 
or differ from the «©tbjp part of the judgment which allowed the 
bankers to stand in the place of legitimate creditors avho had been 
paid off out of the ultra vires advances. On the contrary Lord 
Parker hgrs down this principle in strongest and fullest terms, 
• haring it either on thg doctrine of subrogation or on the ground that 
the contract of loan is validated*to the extent tojwhich the borrowed 
money is so applied, there being to that extent no increase in 

indebtedness of the company, in which case if the contract 
of loan involves a security for the mAcy borrowed, the # 9ecurity 
would be validated a like extouk” 

«—(177WJ 
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or debentures. Under war conditions it. hqs been found 
impossible to get capital subscribed, and bankers have, 
broad-mindedly, responded to applications for ultra vires 
advances to a fan greatei^exteA than would be justifiable 
in normal times. 

Vf the directors o( a company hare held out that they 
w#e*duly authorized to borrow, and such borrowings have 
proved to be ultra vires, they may be held - personally liable 
under a breach of warranty of authority. But the mere 
, signing of cheques on behalf of a company does not amount 
to a warranty of authority. 1 

The power to mortgage, or create debentures, is not 
always co-extensive with general borrowing powers. In 
every case close investigation of all particular powers is 
therefore necessary. 

An ordinary debenture constitutes a charge over the 
undertaking and all its property, present and future, 
including the uncalled capital, to the intent that the charge 
shall be a floating security only. But as regards freeholds 
and leaseholds, there is sometimes embodied a specific 
charge. With big concerns debenture issues'are usually 
supplemented by a trust deed. The realty is conveyed, 
and the othel assets charged, to the trustees, as security, 
on behalf of the general body of debenture or debenture 
stock holders. 

A floating charge on present and future assets is one that 
contemplates the company carrying on its business in the 
ordinary way, involving changes in the assets, until some 
stipulal8tts.ventuality shall have arisen, when the floating 
charge ( will becomefixed' charge. * 

All debentures, and all mortgage and charges except 
as appears below, require registration with the Registrar 
of Jojnt Stock Compagjps within twenty-one .days.* II 
.the security fails on account of non-registration, the 
.obligation to repay matures at once. The twenty-otk 

iyide, BetUie v. Lord Ebury, 1874. 

* Uide. In re Yorkshire Woolcombers .{tsocialiok, Lid., 1903. 

• Vib* ComnuiM /Crmriftriitinnl Act. 4908. 
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days run frop the creation of the security, whatever may 
be the date inserted. 1 Securities over stocks and shares, 
goods or the iqgrcantilS documents representing them, life 
"policies, and ships, do not+equire sueh registration. Every 
* mortgage and charge, however, pk ust be entered in a 
company’s own register. Previous § to the Act of J800v 
debentures did not require public registration; nSr^did 
mortgages or charges on realty before the Act of 1907. * 

When a debenture is being taken by a banker the agreed 
date of repayment is not very material, inasmuch as, werq 
he to levy execution, he would, under the conditions 
universally adopted, be in a position at once to appoint a 
receiver. 8 

It is usual for debentures to be issued to trustees, nomi¬ 
nees of the banker, under an agreement giving them, on 
occasion, power to sell the debentures and out of the 
proceeds to repay the amount due to the banker whether on 
current account or in any other way. The overdraft, in 
sdcl. case, is regarded as being distinqf frpm the debenture 
issue. Moreover, when debentures are lodged in this 
way, underIhe Act they will not be deemed to have been 
redeemed by reason only of the account of the company 
having ceased to be in debit whilst the deberitures remained 
so deposited. Nevertheless, if the banker had notice of a 
further charge on the particular debentures, it would be 
necessary to break the account in order to presense priority. 

The Act provides for the re-issue of debentures ia certain 
circumstances. There must bt no prohibition cither in th4 
debentures themselves, in the articles, or in tke'c6n<fitions 
of issue. And this is not enough. fThare must,be some 
evidence of intention of keeping them alive. The banker's 
solicitor should always be consulted in such esses. 

By a further provision of thg^Act, a floating cl^rge by 

1 Vide, Esberger v* Capital end Counties Bank, 1913. • 

- 1 Under section 12 of the Act a return was required of the totals 
of such mortgages or charges previously created. • 

’ Vide, Cqjuts (Eigergency Powers) Act, as affecting pre-war 
securities. r 
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the company, created within three months r ofthe company 
being- wound up, unless it is proved that the company was 
solvent immediately alter the'chargV was created, is invalid 
except to the extegt of.fresfi advances made on the strength" 
ol the security. 

... IV is scarcely necefsa^y to point qut that great risk is 
incfcn%d in making unsecured advances to heavily deben- 
tured companies. What is the position if such a company 
tenders security ? 

t A floating charge may be simple or restricted. A simple 
floating charge does not prevent a company, in the course 
and for the purpose of carrying on its business, from 
creating a charge on a specified asset. But " it is not 
uncommon to insert in the instrument creating the charge 
(*.«., the floating charge) words to the effect that the 
floating charge is not to authorize the company to create 
any mortgage or charge ranking in priority to or pari passu 
with the debentures, and this qualification is for the most 
part effective.” r 

In different cases it has been held that, even so, a sub¬ 
sequent legal or equitable mortgagee of a specified asset 
may obtain priority if he cannot be saddled with notice of 
the restriction, Some of these decisions, however, were 
before the Act of 1900, under which public registration 
of debentures was instituted; although, in the case of 
The Standard Rotary Machine Co., 1906, it was held that 
registration did not per se saddle the banker .with notice 
irf the registration, inasmuch as the conditions did not 
appear dirtha register. Nevertheless, it must be recognized 
that exiting statutory requirements relating to registration 
are, as a whole, distinctly wide; andjthgre remains some 
feeling of doubt as to whether, in a future case of but 
slightly different complexion, a banker may not be held 
to have been put on inquiry. r With a company showing- 
« good balance-sheet doubtless a banker would be justi-* 
fled hi the everyday course of business in advancing, 

1 ViStt. Company Lam, by Burner. 
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without investigation, against specific charges on assets 
such as shares* or mercantile documents; bufr hardly 
so if the position djpclosqfl by the balance-sheet were 
4ess satisfactory, or Jhe ^xtent of acaommodation 
required were at all considerable or otHfer than temporary 
in character. J 

In the case of Corfnolly Bros., ltd* 1912, where a 
had, as against the deeds, lent to a company with an existing 
duly registered debenture issue, creating a restricted 
floating charge on all present and future property, to enable 
them to settle for the purchase, it was held that what the 
company acquired was only the equity of redemption in 
the property, subject to the equitable charge of the lender, 
who was accordingly entitled to priority over the 
debentures. 




CHAPTER 2 

ADVANCES TO J.OCAL ObVERtfMENT AUTHORITIES 

The conduct of the accents of local authoriti.es, especially 
“tf.^ose of the more fmpbrtant bodieS, has been supposed 
to confer a certain degree of prestige on the bankers 
concerned, with the result that there has Seen a tendency 
towards undue competition amongst bankers for this class 
of business. Competition has not always stopped at the 
quotation of exceptionally fine terms, nor even at the lock¬ 
ing up of resources over long periods of time, contrary to 
the recognized principles of sound banking policy, but also 
accommodation has been granted, and accounts have 
been conducted, on lines other than constitutional. 

The field for legitimate enterprise in this connection is 
a large one; how extensive may be better appreciated when 
it is considered that the local authorities of England and 
Wales receive y&irly from public rates a sum estimated 
to exceed fifty millions. This is irrespective o[ what they 
derive from Imperial taxation and ef the receipts from 
their considerable industrial undertakings. All these 
moneys, presumably, pass through the hands of bankers, 
and obviously, therefore, it is a branch of business that is 
well worth cultivating; but this is quite a different thing 
from sayirig that bankers are justified in competing for It 
in a spSrit of rashness, or in embarking on' any wide 
departures from established principles. 

Chief amortgst these authorities are Municipal Corpora- 
tions, Mstropolita’h Forougfi Councils, County Councils, 
Urban District Councils, Rural Districfr-Cofincils, Education 
Authorities, and Guardians of the poor. Most of them are 
created runder acts of parliament, which circumscribe 
their energies and strictly define their'borrowing powers. 
There js some reason for thinking that Municipal Corpora¬ 
tions created by royal charter may stand on a somewhat 



ADVA£CE%*TO LOCAL GOWERNMENTsAUTHWITIRS >87 


different footing with regard to borrowings. 1 But, speaking 
generally, and apart from any question of abilities conferred 
by local acts, the borrowing powers of all these authorities 
jre strictly controlled tfy the particular statute^or statutes, 
such as the Municipal Cofporatfcns Act, 1882, the London 
Government Act, 1899, the Local.Government Acts, the 
Public Health Acts# the Educator* Act, 1902, and/th^ 
Poor Law Acts, under which each is governed; and ndt duly 
is this so as regards the extent of borrowings, but also as 
regards purposes, time limits, and modes of procedure. 
As a rule, too, borrowing powers may only be exercise^ 
with the sanction of some Government department,usually 
now the Minister of Health. (In the case of the Metro¬ 
politan Borough Councils, of the London County Council, 
with right of appeal to the Minister of Health.) 
Borrowings not conforming with these provisions are 
ultra vires of the particular authority.* More often than 
not borrowings are made under the powers conferred by 
local acts, when sanction by a Government department is 
not requisite, but even so, powers njayi>e exercised only 
in strict accordance with the conditions attaching. 

For particulars ofjhe various borrowing powers conferred 
by public acts, the reader is referred to the lectures on 
" Local Government Authorities and theii* Relations with 
Bankers,” by Mr. E. J. Naldrett, delivered before the Insti¬ 
tute of Bankers a few years since. * The general principle 
adopted by the legislature is that future ratepayers should 
only be charged with expenditure to the extent that they 
will benefit thereby, and that, consequently, all expendituje 
conferring only immediate benefits should bo defrayed out 
of current rates. In a the tase §mith v. Sq/dhampUm 
Corporation, 1902,-piannel, J., remarked: " Nothing that 
I am saying and nothing that my lord has-said, is to be 


1 Viti, p. 81; and vide, Lori* Justice Rigby's rasnaikt in 
Attorney-General v. Ionian County Council, 1901. 

* Vide, Attorney-General v. ie Winton, B06, where it ins 
bald that even the lact of audit was not binding or conclusive. * 

* Vide, the Jourqpl of Ike Institute for 190S. 
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taken as in any way suggesting that there would be any¬ 
thing wiping in the course which must practically always 
be taken, that is, in raising Jemporary loans within the 
limits of the borrowing powers in respect of matters which, 
require to be paidtquicklyf the local authority intending 
at some future date t<f wise one large loan by an issue of 
and having nectssarily to incur Gome small expendi- 
tunrblfore the loan is raised.” Nevertheless, in view of 
later rulings, it would appear that even fuch temporary 
overdrafts as are thereby indicated are not unaccompanied 
ypth risk, unless sanction has been obtained previously, 
and all formalities are complied with. Where, however, 
a very temporary overdraft, unconnected with capital 
expenditure, is applied for by an Urban Sanitary Authority, 
pending the receipt of a current rate (more especially if 
the rate has been already levied), it would appear that this 
might be granted with impunity, having regard to section 
210 bf the Public Health Act, 1875, which provides that 
such an authority may make a general district rate, which, 
may be retrospective,• in order to raise money for the pay¬ 
ment of charges and expenses incurred at any time within 
six months before the making of the rate. There would, 
however, be a difficulty about interest, as a rate out of 
which to pay interest would not be valid. 

The Education (Provision of Working Balances) Act, 
1903, ‘authorizes education authorities to borrow such 
sums as arevequired to provide a working balance, but only 
with the sanction of the Minister of Health. 

ii a sanction to a local authority to borrow contemplates 
the exercise Of the power by means of a mortgage of the 
rates, anyrborrowing without a proper mortgage, under 
seal, would be ultra vires. 1 A me«" undertaking to 
execute a mortgage would not suffice. 

Again, § mortgage given fry an ultra vires advanc&would 
not be valid. . ‘ 

Nor has a banker any right of set-off unless tlys 
■ VUe, Rt * v. Lodu, 1910. 
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accounts concerned are in respect of matters to which the 
same borrowir^j powers are applicable. When the powers 
are distinct there mi^t be*separate accounts, which may 
not be merged. 1 A banker presumed ta have notice 
of the borrowing powers of every lo#al authority whose 
accounts he conducts; and if he allows the balance on one 
account to be tran^erred to an account that is ov^apaffl 
ultra vires, he does so at his peril. 

Where an advance is made ultra vires it is open to any 
ratepayer to move the Attorney-General to intervene 
and forbid reimbursement by the authority out of any 
rate to be levied or other public funds under their control. 
See Attorney-General v. Tottenham Urban District Council, 
1909, where the Court restrained the Council from repay¬ 
ment, by any such means as those mentioned, of an over¬ 
draft that was illegal by reason of its having been granted 
without Local Government Board sanction. It has even 
been regarded as a little doubtful, especially where the 
debt is of other than quite recent creation, how far the 
doctrine of subrogation could be •successfully invoked, 
having regard to the recognized principle above stated 
that all expendituee conferring only immediate benefits 
must be met out of current rates. * 

Section 235 of the Public Health Act, 1§75, provides— 

“ Where a local authority are possessed of any land, 
works, or other property, for purposes of disposal of 
sewage, pursuant to this Act, they may Borrow any 
moneys* on the credit of such lands, works,* or other 
property, and may mortgage such lands, works, nr othhr 
property, to any person advancing such moneys, in the 
same manner in all respects as if<heji were tlte absolute 
owner, both *at law and equity, of the lands, works, or 
other property so mortgaged The powers’ of borrowing 
conferred by this section shall, where the sums borrowed 
do not exceed Wee-foUrths of the purchase money <of 
i Vide, Attorney-General v. West Ham Corporation, lftjlO, * 

• Vide, " Borrowing by Local Authentic*/' by Sir John Paget 
in the Journal of the Institute of Bankers for February, l&ll, 

• * 
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such lands (but not otherwise) be deefted to be*distinct 
from, a$d in addition to, the general borrowing powers 
conferred on the local authority by this Act. Any local 
authority piay pay out of any rates, levmble by them 
for purposes of this Act*! the interest on any moneys 
borrowed by such authority in pursuance of this section.” 

Section 143 ot the Municipal* Corporations Act, 
1882* provides— 

" (1) If a borough fund is more than sufficient for the 
purposes to which it is applicable under this Act, or 
.otherwise by law, the surplus thereof shall be applied 
under the direction of the council for the public benefit 
of the inhabitants and improvement of the borough. 
(2) If the surplus arises from the rents and profits of the 
property of the municipal corporation, and not from the 
borough rate, and the borough is a sanitary district 
under the Public Health Act, 1875, then the municipal 
corporation, as the sanitary authority for the borough, 
may apply the surplus in payment of any expenses 
incurred by them at such sanitary authority, before or 
after the commencement of this Act, in improving 
the borough, or any part thereof, by. drainage, enlarge¬ 
ment of streets, or otherwise, under the Public Health 
Act, 1875, or 1 any act thereby repealed.” 

With reference to the matters covered by the above 
quoted sections, no sanction by the Minister of Health is 
required. » 

The foregoing observations, brief as they are, should 
suffice Jo convince the reader of the importance of seeking 
competent legal advice when considering the question of 
any advance, of substantial amount, to a local authority. 
It is quite possible there has been little: if any, actual loss 
of principal in connection with bankers' advances to local 
authorities in the past, but ,considerable sums have been 
lost by way of interest, and some advances have entailed 
endless trouble and heavy legal expense. It is understood 
that, under existing conditions, the Minister of Health 
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* « 

is particularly ‘anxious for authorities to arrange 
borrowings locally, and the moment seems opportune, 
therefore, for bankers to rgsolve that no advance shall be 
made where there is t&e slight^t doubt of th^Iegal position, 
without an appropriate consent of th* Minister of Health 
being first obtained. As temporary facilities are likely 
to be required tef a considerable extent, the sit^jtidlf 
may even call for some modification of existing statutory 
powers. 

Note— Under the Ministry of Health Act, 1919, all the powers 
and duties of the Local Government Board are transferred to 
Minister of Health. 




CHAPTER XI, 

ADVANCES TO BALDING ioCIETiES; INDUSTRIAL AND 

PROVIDENT SOCIETIES; FRIENDLY SOCIETIES; COMMIT- 

^eIs; partnerships; Limited partnerships; joint 

BOkpfcwERS; PERSONAL REPRESENTATIVES; TRUSTEES; 

liquidators; receivers; and AOENTS 

Building Societies. 

Building societies play a considerable part in the economic 
activities of the country. From a comparatively humble 
terminating society to a large and old-established perma¬ 
nent institution, each, in its way, fulfils a useful purpose. 
The province of building societies borders on that of banks, 
but the boundary line between them is sufficiently well- 
definfd. The constitution and regulations of the former 
are designed to equip them for a class of transactions that 
is outside the legitimate scope of our banking system,- 1 
namely, that of granting loans of a permanent character 
on mortgage of real property, either to assist withf urchases 
or to provide fixed capital for business tise. The liabilities 
of building societies are not, as are those of banks, dis¬ 
chargeable at call or short notice. Building societies are 
not subject in the same way as are banks to sudden demands 
on their resources. To a certain extent they are the com¬ 
plements of banks. What would be bad business for a 
bank migfit be entirely desirable and legitimate from the 
point of view of a building society. The converse holds 
equally true. Building societies should not essay to invade 
the province of banker? in the sense of accepting deposits 
from the public repayable at short notice. 1 In view of the 
character of their assets they should be chary even of 
taking deposits subject to* Several months' notice*. We 
had an object lesson some years since in the North of 

i Sir John Paget observes that Sinclair v. Brougham (vidi, pp. 80 tqi[.) 
emphasuef this. 

9 * 



93 


. ^D^ANCES TO BUarftNtf jOCIETIES.'ETC. 

England, In so far as these societies are conducted on 
constitutional lines, it will be recognized there ft existent 
a certain degree of interdependence between themselves 
’ and banks, which, in itself go%s far to justify the granting 
of temporary accommodation by tlje lsftter for the business 
purposes of the societies, always assuming advancjp art, 
properly secured and are kept within reasonable JioiXfflsT 
A mortgage tc^a building society usually contemplates the 
repayment of principal, with interest, by so many equal 
instalments, so that there should be a constant return-flow 
of funds from which to replace any temporary borrowings. 
But, at this stage, it becomes necessary to consider the 
legal aspect of the question. It will be shown that borrow¬ 
ing powers, where they exist at all, are strictly circum¬ 
scribed, and that it is necessary for a banker to exercise 
the utmost care in every case. 

The provisions of the principal Building Society.Act, 
that of 1874, limit the borrowing powers of societies incor- 
■porated or registered thereunder as follows: (1) In a " per¬ 
manent ” building society, the amount outstanding on 
loan must not at any time exceed two-thirds of the amount 
of the members’ ’mortgages to the society. (2) In a 
" terminating ” building society, the amount outstanding 
on loan may be either a sum not exceeding two-thirds, as 
above, or a sum not exceeding a year’s subscriptions on 
,the members’ shares for the time being in force. 

The amending Act of 1894 further provides that in 
calculating, as above, amounts secured on properties the 
payments on which were a year in arrear at the date of fhe 
society’s last account, and gmounts secured on properties 
of which the society Bad then beln a year in* possession, 
are to be disregarded. All sums secured by the mortgages, 
whatever their nature, including instalments not yet 
accrued due, mgy be takeff'in account, however. The 
other short amending Acts of 1875, 1877, and 1884, ‘are’"* 
Unimportant in this connection. 

Unlessincorpdtited or refgistered under the Aet of 1874, 
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a building society has no borrowing powers,, except so far 
as expressly authorized by its rules. Even if so incorpora¬ 
ted or registered, it is necessai^ for the rules to show the 
Society’s intehtion to availf itself'of such powers. It is' 
unsafe to advance t<$ a building society that has no borrow¬ 
ing powers; and if a society has powers it is important 
to<hceztain that these are not exceeded. The desirability 
in such cases of making all advances on, separate loan 
account has already been pointed out. 1 Again, borrowing 
powers do not, necessarily, imply mortgaging or pledging 
powers; or, at all events, with a society not incorporated 
or registered under the Act of 1874. It is also important, 
therefore, when considering an advance to a building 
society, to be satisfied that its rules clearly give the requisite 
powers to mortgage or pledge, and in a manner appropriate 
to the occasion. Otherwise, on a liquidation, the banker 
may< find himself classed with the unsecured creditors. 
As regards societies incorporated or registered under the 
Act of 1874, it l^as jjeen argued that, where borrowing 
powers are taken, mortgaging powers are incident thereto, 
" for although the Act contains no express powtf to give 
security it provides for the form of the securities which 
it is taken for granted will be given by a society for loans 
advanced to it under the borrowing power.”* There 
appears to be some little doubt on the point, however; and, 
certainly, i(_ the rules, upon their true construction, are 
inconsistent with the power (for instance, where there is 
a general provision that all borrowed moneys are to 
constitute a first charge on the assets) a specific mortgage 
would be invalid. , 

Section 43 of the 18)4 Act reads— 

" If any, society under this Act* receives loans or 
deposits in excess of the limits prescribed by this Act, 
the diftetors or committee of management of such 
society, receiving such loans or deposits on its behalf, 
* Vii*. p. 79. 

a Vii», <Lmw RsUtinf to Building Societies, by Wurtzb&rg. 
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shall be personally liable for the amount received 
in excess." 

The cases erf Cunlifte Brdbks & Co. v. Blackburn Building 
Society, and Sinclair v. m Broug%am, as bearing on the effect 
of illegal borrowings, have already*been referred to. 1 

Industrial and ‘Provident Societies. 

The Industrial and Provident Societies Act, 1893, pro¬ 
vides that a registered society may, if its rules do not 
direct otherwise, mortgage any land; and no mortgagee or 
bondholder is bound to inquire as to the authority for afty 
such mortgage. (The receipt of the society is to be a 
discharge for all moneys arising from or in connection with 
such mortgage.) Also, that no society which takes deposits 
may make any payment of withdrawable capital while any 
claim due on account of any such deposit is unsatisfied. 

Friendly Societies. 

, The Friendly Societies Act, 1896, provides that a regis¬ 
tered society may, if its rules so pro+id^ mortgage its land; 
and no jnortgagee is bound to inquire as to the authority 
of the trustees to effect any such mortgage. 

Committees. 

Committees of unincorporated bodies are not, as a rule, 
legal entities, and are not therefore collectively liable for 
• overdrafts. Individuals will only be bound aB by express 
agreement. 

Partnerships. 

The law of partnership was codjfic^ by the partnership 
Act of 1890. . . ' 

Every partner ft an agent of the firm and of the other 
partners for the purpose of the business of the partnership; 
and m a general way he csfn bind every partler by his 
acts in the usual course of the business, and this pot- 
Withstanding any restriction placed on his pow£ except 
1 Ki* *pp. 79 and 80. 
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with respect to persons having notice thereof. Subject 
to any general rule of law relating to the execution of deeds 
or negotiable instruments, in the wqrds of the Act, " an 
act or instrument relating/to the business of the firm* 
and done or executed jn the firm-name, or in any other 
mani^r showing an intention to bind the firm, by any 
pSfcton ^hereto authorized, whether a* partner or not, is 
binding on the firm and all the partners.” 

Every partner is liable jointly with the other partners, 
and in Scotland severally also, for all debts and obligations 
of the firm incurred while he is a partner; and, after his 
death, his estate is also severally liable in a due course of 
administration for such debts and obligations, so far as 
they remain unsatisfied, but subject in England or Ireland 
to the prior payment of his separate debts. Where there 
is a liability for wrongs, or a misapplication of property, 
each t partner is also, so far, severally liable. But if a 
partner, being a trustee, improperly employs trust property 
in the business, no other partner is liable to the beneficiaries" 
unless he be a party thereto; though trust funds may be 
followed if still in the firm’s possession or under to control. 

Everyone who, by words spoken or written, or by 
conduct, repre^nts himself, or who knowingly suffers 
himself to be represented, as a partner, is liable to anyone 
who has, on the faith of any such representation, given 

credit to the firm. 

£ 

A person who is admitted as a partner into an existing 
firm does not thereby become liable to the creditors of the 
fiAn foi« anything done before he became a partner. 

A partner in a non-trading firm has no implied power 
to borrow W his firm, or to bind it by negotiable instru¬ 
ments, unless the class of business warrants these things. 
A case decided in 1857 (Laws v. Rani} seems to suggest 
that he tfcs authority to bind the firm ty cheques %awn 
fcrits name. 1 Nevertheless the present writer concurs 

1 ButSot by post-dated cheques, as being of the nature of biOs. 
[Viit. Fmfkr v.MuJtnU, 1887.) 
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ta the answer given to question 1301 in Questions on flanking 
Practice (which opinion is based on the authority of Lindlty 
on Partnership) to tha effect that in such a case it is not 
prudent to assume one partnd has power tft borrow on 
the credit of the firm without inqpirjf. A partner in a 
trading firm, on the other hand, may borrow on the flam's 
credit, so long as tfie borrowings are apparently far the 
purposes of the t business. He may also bind the firm on 
bills signed in the partnership name. But even if the course 
of business warrants the use of bills, a banker cannot rely 
on the implied authority where the bills are obviously 
being availed of for a partner's private ends. 1 

Where a partner has implied authority to borrow on 
behalf of his firm, " it follows almost necessarily that he 
should have power to pledge partnership property as a 
security for advances " (Lindlty on Partnership). Although 
he cannot bind his co-partners by deed, he can give effective 
charges under hand on deeds or other documents. 

• A banker may not set off a partner’s jjalance against a 
liability of his firm. 

Subjecto any agreement to the contrary, the death 
or bankruptcy of a partner involves the dissolution of the 
firm. A firm may also be dissolved by agreement between 
the partners, or by order of the Court. * On the happening 
of either of these events, a banker, directly it comes to his 
knowledge, should draw a line on all accounts ^if the firm 
if he wishes to preserve recourse. With the written request 
of the continuing partners he may open a new account^ 
taking their authority to charge outstanding dieques 
thereto. The power of survjpors to mortgage Jhe assets 
of the old firm for, fresl advances Wl depend upon cir¬ 
cumstances.* Thej^may do so to secure qjd advances, 
but unless the partnership articles so provide, a banker 
may only safely take a mortgage prospectively frith the 
1 Vide, DerUngion District Joint-Stock Bent) in re ft ictus, 188 iT 
g., on the ground of lunacy. • * 

* Under sac. 38 of the Partnership Act. 1890, surviving partners 
can bind the Arm so far as.necessary for winding up • and for 
completion of traneaetions begun bht unfinished. * 

■M17NI 
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concurrence of the deceased’s personal representatives; 
although, from a case decided in 1906 (ti i re Bourne) it 
would appear such concurrente is not necejsary where the 
mortgage given for advances do be availed of in coflt 
nection with the ^in^ing up of the old firm's affairs, and 
. thewnortgage will be^alid if the banker cannot be saddled 
vrtth notice that his advances were being utilised for other 
purposes. 

It will be a matter for consideration by a banker in each 
case how far he will grant the same accommodation to 
continuing partners, having regard to the fact that, in the 
ordinary course, a retiring partner’s capital in the firm will 
have been converted into a liability of the firm. 1 

Limited Partnerships. 

Under the provisions of the Limited Partnership Act, 
19Q7, partnerships may be formed including one or more 
partners who shall not be liable beyond the amount of 
capital they respectively contribute, provided there are 
one or more partner! generally liable. 

A limited partner has no power to bind tly, firm, and 
his death, bankruptcy, or lunacy,*does not, of itself, 
involve the dissolution of the partnership. If he takes 
part in the management of the business he renders himself 
generally liable for debts incurred whilst so doing. He 
may not withdraw his contribution during the continuance 
of the partnership, though, with the consent of the general 
partners, he may assign it. 

Limited partnerships require to be registered with the 
Registrar of Joint Stock Companies (with particulars of 
contributions of limited partner^, and term, if any, for 
which the partnership is entered into* Any changes must 
also be notified within seven days). 

" Hotice of any .arrkkgement or,transaction under 
' which any petson will cease to be a general partner, 

in any firm, and will become a limited partner in that 

1 As furiously stated (» iit, p. 96) the dsttaaad partner's estate 
remains UcMe tor tbs firm's deut; contracted, daring his lifetime. 
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firm, or under which the share of a limited partner in 
a firm will be Assigned to any person, shall be forthwith 
advertised in the Gaiftie, and until notice of this arrange- 
-ment or transaction is go advertised the arrangement or 
transaction shall, for the purposes of this Act, be deemed 
to be of no effect.” 

A body corporate may be a limited partner. 

It may be added that the Act has been availed of but to 
a comparatively small extent. 


Joint Borrowers. 

As distinct from any question of partnership, and apart 
from special agreement, the death of one of two or more 
joint obligants releases his estate from all liability. 1 

Personal Representatives. 

The Probate Act, 1857, provides as follows— 

" All persons and corporations making or permitting 
to be made, any payment or transfer, bond fide , upon any 
•probate or letters of administration granted in respect 
of the estate of any deceased person*uncfer the authority 
of this Act, shall be indemnified and protected in so doing, 
notwithstanding atfy defect or circumstance whatsoever 
affecting the validity of such probate *>r letters of 
administration.” 

"An administrator is appointed by the Court for the 
purpose of administering an estate in the cas^of intes¬ 
tacy; or in t the event of no executor being namgd in a 
will. An administrator takes his title from the grant § 
of administration (although, when appointed, his* title 
relates back to the death); «n executor from Jhe will 
itself. The latter's title arises at the moment of 
death.”* 

Executors have power to pledge specific assets as security 
for advances even before the granting of probate, %nd, in 

* 1 Sir J(da Paget observes that although, sn such case, the 
deceased's estate is released at law, it may be reached by 
adminatrition proceeding® in equity. 

* V id*, THk Dud*, try the preeen| writer. 
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practice they often do so. They, as well as administrators, 
are personally liable (jointly) for unsecured advances 
made to them; but the lender earn only clpim against the 
testator’s estate by standing in the shoes of such repre¬ 
sentatives. If thfe representative may not recover against • 
th« estate, the lender will be debarred from doing so. If 
a banker acts prudently little risk is incurred in advancing 
to personal representatives, being persons of good reputa¬ 
tion, for purposes of paying estate duty, or other reasonable 
expenditure, before production of probate or letters of 
administration. In this connection an executor may 
reasonably be asked to charge any credit balance on the 
account of the deceased. An administrator could not 
effectually do so until the grant of administration had been 
made. There is a bare possibility, of course, of a will, 
or of another will, as the case may be, being propounded, 
but, even so, payments made for duty, or other proper 
expenditure, would in equity be recoverable against the 
estate. ( ( * 

A banker is not entitled to set off the credit balance 
of a personal representative against the' deceased’s 
overdraft. 

On any question of advances to executors for the purpose 
of continuing their testator’s business, the bank’s solicitor 
should advise. Much will depend upon the construction 
of the wi^l in each case. 

An fxecutor has the right to pay himself out of the 
( assets in priority to general creditors; except, perhaps, 
wherh there is an express direction in the will to pay 
the deb^s. 

TrwtMa. 

It was held In re Crovther, 1895, that a general gift to 
trusted upon trust far sale, with a proviso that a sale of 
the whole or arty part of the testator’s real and persona? 
estafe might be postponed at the discretion of the truftees, 
authorised the trustees to qpntinue thelwsineatf indefinitely. 
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Trustees, however, ‘may not adventure more capital than 
was employed at the date of the testator’s death.* 

Trustees of wills and settlements are personally liable 
(pr advances. *If the trustee n»y not recovej against the 
trust funds the lender wifi be deDarTed fjom doing so. His 
powers of mortgaging will depend flpon the terms of the 
particular will or settlement. * 

As regards trustees in bankruptcy, under the general 
bankruptcy rule* of 1915 (rule number 342), it is only excep¬ 
tionally that cheques may be signed by a trustee alone. 
And the Deeds of Arrangement Act, 1914, provides that alj 
moneys received by a trustee under a deed of arrange¬ 
ment shall be banked by him to an account in the name 
of the debtor’s estate. At one time it was considered that 
trustees of insolvent estates were personally liable for 
overdrafts. It may be so still in some instances, but a 
prudent banker will require a written undertaking to be 
given in every case where the personal liability is bfing 
relied on. 

A banker has a right to set off ttust*funds if, at the 
time of receipt, he had no notice of their being trust funds. 
But he cannot set off the balance of an account denoted 
with the name of a trust. Nor can he set off the balance 
of an account that he knows to be a trust account. Mere 
suspicion would not, as a rule, debar his right to do so; 
but the right would not extend to a case where a public 
Official had an account under some designationconnecting 
it with his toffice. There is no useful object servcd*in refus¬ 
ing to open an account as a trust account when the Ranker 
is saddled with notice that it is such. Again, a banker can 
hardly question a transfer by flis customer from tie latter's 
trust account to hl% private account, in a case where he 
(the banker) would be constrained to cash a deque on the 
trust aecount; but^he must b% careful not to be yrivy, in 
the dightest degree, to any misapplication of trust funds,, 
or ^e may be held liable to replace them. "Where the Ranker 
has reaped a benefit, the Court, in any proceedings, will 
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require to be satisfied that he has not acted otherwise than 
in absolutely good faith. It has been held that a banker 
may set off the proceeds of an auction sale of cattle paid 
into the auctioneer’s buttress account (liartin v. Rode 
Eyton & Co., 1885). Also, that the balance of a solicitor’s. 
" o|fice ” account imy be set off against his overdraft. 
(Greenwood Teale v. Williams, Browit& Co., 1894). 1 

Liquidators. 

A liquidator of a company is not personally liable 
/ or- borrowings. In a “ voluntary ’’ liquidation he is 
simply the agent of the company, and, as such, he can bind 
the company’s assets. So he can in the case of a 
" compulsory ” winding up, unless it is subject to super¬ 
vision when the Court may impose restrictions. Under the 
Companies (Winding-up) General Rules of 1909 (rule 
number 165) the liquidator is debarred from signing cheques 
alohe. 

Receivers. 

As regards receivers under debentures, their power to 
repay borrowed money out of the assets comprised in the 
debentures depends upon the terms of the debentures. 

A receiver maj, in a particular case, have power to mortgage 
the assets, without recourse to the Court; but before grant¬ 
ing the advance, the banker should obtain competent legal 
advice. ( 

A receiver is not personally liable unless he has expressly 
/nadc himself so. At all events this is the position where 
a receiver has raised a mortgage under sanction of the 
Court (ft- A. Boynton/ Limited, 19-10). 

1 Non.—Sir John Paget comments as fpUows: “The rules as to 
the setting off, of trust funds are reviewed in John v. Dodweil, 1918, 
A.C 568. The stricter view as to benefit accruing to banker is 
supported by FSrwtU, J„ in. / UonuyOtneral v. Winlom 1906, 2 t 
Ch, 106.* The time at which notice of trust becomes effectual to 
'produce set-off is n|>t, I think, absolutely limited to receipt of thee 
trust money. If, after receipt of the money, the banker begfune 
aware chat it was trust money, he could not set it off against 
subsequent advances on private account” * 
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Agentaf 

An agent cm only bind his principal by borrowings 
made under express or implied authority. When the 
principal tacitly acquiesces in the overdraft there is a strong 
presumption against him that \e has authorized his agent 
to bon-ow. 




CHAPTER Xtl 

l • 

BNSfCURED ADVANCES 

In preceding pages tSe subject of advances has been con¬ 
sider^ only in connection with the question of banking 
cover, in one or other of its multifarious forms. In actual 
practice, however, it is not in every case that security, 
ppart from that afforded by a customer’s worth, is forth¬ 
coming. There is such a thing as advancing to a trader 
on the security of a properly compiled and duly certified 
balance-sheet. It may also, occasionally, be impolitic to 
refuse temporary unsecured accommodation, for an 
approved specific purpose, to a private borrower of known 
means and standing. This is a different thing altogether 
frotn suggesting there can be any justification for advancing, 
without security, to a man of limited means, who is livings 
fairly well up to ui income that dies with him; or to a man 
of some means, for speculative purposes. Advances to 
private persons, without cover, should be exceptional, and 
never out of character; and in every case, where there is 
the slightest occasion for doubt, security should be insisted 
upon. Experience shows that it is not the man of large 
means who objects to give security—on the other hand it 
will be found that he is usually desirous of providing it—" 
but it is<he man who has no security to offer. * 
r To know whom and whom not to trust is the test of suc¬ 
cessful bank management. Heterodox as it may sound, 
it is quits possiblefor<a banker la be over-cautious. The 
past-master in bank management wjll strike the happy 
medium between over-caution and undue optimism; the 
faculty of discrimination wi}l become developed in<him to 
the verge of instinct. ' > 

-Really there is little excuse for bad debts in connection 
with private accounts; but in the domain of trade there is, 
104 
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and inu^t*be, a somewhat different standpoint. Risks are 
taken every day; they cannot altogether be avoided if any 
real progress is to be assured. Even were a banker to 
j:onfme his acfivities to " pawnbroking ” certain risks would 
be incurred. But the business of Ranking cannot be 
cribbed and cabined in this way. Scientific banking does 
not stop short at mere " pawnbrtJcing between touch 
and so-called “ adventurous banking ” there is a wfldc gulf 
fixed. It is rftognized that one principal raison d'itre of 
a modem bank is the facilitation of trade. A request for 
what would otherwise be legitimate accommodation negd 
not necessarily be turned down solely on the ground of 
lack of security in a concerte form. 

Gilbart wrote many years since; " A bank that is so 
conducted as never to make a loss will seldom make much 
profit.” 1 This is true to-day. It is claimed, though, 
that where advances, even unsecured, are granted only on 
proper scientific lines losses will be reduced to a minimum. 
Occasionally they will arise—it will be found impossible 
to guard against every conceivable dVenWiality or combina¬ 
tion of circumstances, however remote—but it will not be 
in connection with bad debts arising out of such reasonable 
trade risks as those now in contemplation that there will 
be serious reflection upon bank management. In the 
aggregate the incidental losses will be so insignificant as 
scarcely to ruffle the surface of a bank's continuous flow of 
prosperity. 

The history of English banking demonstrates that the 
one cause, more than any other, that has conducec^to bask 
failures in the past has been the unwarranted community of 
interests with some dfie of mor% big outsidl concerns. 
A banker has got *‘,too deep in,” and has not had the moral 
courage, in time, to face the consequences, Vith the result 
that good money^has been pqpred out after bad i^ the vain 
hope of retrieving an impossible position. Not only has 
tfee bank, to all intents and purposes, gone into partnership 

1 Vidt.JPrtetkt If £<«*<»?. 
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with the customer, but the latter has actually b'^fome the 
bank’s master. What would have been a serious loss to 
such a bank would be but a matter of comparatively small 
moment to <jne of the giant institutions ofto-day. It ij 
true, outside concerns, by ^amalgamation and absorption, 
also tend to expand, but seldom in proportion to the big 
banfts. Be that as it'may, it may confidently be asserted 
that ifever will an outside concern, however important, 
be permitted, in its relations with any one-of our principal 
existing banks, to become master of the situation. The 
lfsson has been too well learned. When it becomes 
necessary, or even politic, to say “ halt,” the order will be 
given unflinchingly. The compulsory audit has no doubt 
been a factor in prompting this salutary change, but the 
considered scientific policy of to-day has firmly cemented 
the principle. 

The credit balance on a business man’s account is not 
conclusive evidence of means. He may be an agent; or 
may be trading largely on borrowed capital. Or, again, 
he may be under- heavy liability on acceptance. (In this 
case the approximate extent should be apparent from an 
examination of the account.) Nor is the turnover any 
reliable index of a trader’s profit. He may actually be 
conducting his' business at a loss. More and more do 
bankers require the testimony of a properly audited 
balance-: heet when considering applications for accom¬ 
modation torn business people. Without it, an application 
for an unsecured advance would stand little 'Chance of 
favourable consideration. Outside evidence of means 
would have to be overwhelming for an application to be 
entertained in such a <jsse. 1 

The question of a company’s balapl:e-sheet in relation 
to its debenture issue has already been dealt with to some 
extent. 1 The chief point faf consideration in the analysis 
of any balance-sheet is the nature of the assets. It may be 
taken [or granted' that the liabilities are not over-stated; 

» VUt, p. 77. 



UN SECURES) ADVAN6ES 


107 


but wt^t of the‘quality of the assets from which those 
liabilities may require to be discharged ? It behoves a 
banker to examine ^balaqce-sheet from the point of view 
.of its potentialities for liquidation purposes—quite a 
different proposition from an appraisement as a going- 
concern. So often expenditure is c^ried in as asset without 
any regard at aM to value for liquidation purposes; 
and, sometimes, with little regard to value eveta as a 
going-concern* 

With a private firm it is necessary to inquire closely 
whether there is any borrowed capital beyond what may^je 
disclosed by the balance-sheet. If lent to a partner, 
personally, on a liquidation it will not come into competition 
for dividend with the general body of the firm’s 
creditors. 

It is becoming usual to classify assets according to their 
attribute of convertibility. Thus, after the actual cash 
held, there might appear an item including everythin! that 
could quite readily be turned into cash; to be followed 
successively by book-debts, stoclA, bfildings, machinery 
and plaqt, and goodwill. Whether so classified or not, in 
any attempted analysis the assets should be attacked in 
some such order; and, if the balance-sheet itself is insuffi¬ 
ciently informative, the requisite details sJiould be elicited. 
In estimating the position for the present purpose, a pro¬ 
gressively increasing percentage will be deducted from each 
item throughout. The percentages will vary in different 
trades rfhd circumstances. Conceivably, the assets may 
have already been written down to rock-bottoqi, or (the 
reserves per contra nmy be deemed sufficient for the 
purpose. No hard-aira-fasf rule dan be instituted. Good¬ 
will, of course, wijl be eliminated entirely. The questions 
of buildings, and machinery and plant, haVe already been 
dealt with. 1 TJie values of stocks, as they appear in the 
balance-sheet, should certainly not be ova- cost price f or 
market price, whichever is lower. It will be definable to 
* K«fa,pp.49j?f. 
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inquire into any marked increase in stocks, as compared 
with previous years. Has there been an over-valuation ? 
Or has the increase been by reason of falling off in sales ? 
In the latter ,case some of the older stock may have con* 
siderably deterioratf.d in value. There is always a greater 
or less element of uncertainty about this particular item. 1 
Trading and profit ana loss accounts should be compared 
with those of previous years. And, not only so, they may 
with advantage also be compared with those of similar 
•undertakings. 

,When, on a reconstruction of the assets side of the 
balance-sheet on the lines indicated above, a figure has been 
arrived at which still leaves a surplus not too far short of 
the total liabilities, assuming the banker is dealing with 
people of acknowledged ability, character, and energy, that 
profits have been well maintained, that there are no marked 
adverse conditions prevailing in the particular trade, and 
that”other untoward circumstances are not apparent, no 
great risk'can be involved in granting "in-and-out” 
unsecured accomfnodftion to the extent of, say, one- 
quarter of such reconstructed surplus; or even a higher 
proportion for a temporary particular purpose that meets 
with approval. People in business have their stringent 
times, financially, as well as their quiet seasons. All then- 
resources may be employed in their undertaking, so that, 
for temporary accommodation, they may have no available 
security to cffer. It is a counsel of perfection to say they 
should always have outside investments constituting a 
reserve {hat could be availed of in this connection. That 
may well be a firm's ultimate aim. Meanwhile, if they 
are deserving of financial assistance, and can show that 
they are so deserving, it may be takep’for granted that, 
ordinarily, they will be able to command it, if not in one 
direction |hen in another. A- has been previously pointed 
out, however, the; case of a company with an outside 

* la Hue cue of an&uihed good* or work, la particnlar, a vttfj 
conservative basis of valuation should be adopted. 
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It is only reasonable thgt customers seeking unsecured 
accommodation should^xpect^to pay rather higher interest 
rates than those who have good security to offer, especially 
if their accounts are to be conduct^ on the banker’s # usual 
commission terms &s based on turnover, say of one-eighth 
per cent., or on larger accounts one-sixteenth,*or the 
equivalent thereof in the shape of a minimum free credit 
balance. (It may, of course, pay to conduct a very large 
account on a finer commission rate than that just indicated; 
especially if the cheques drawn are mostly for considerable 
amounts, entailing so much less work to the banker in 
relation to turnover.) 

Where a customer has been granted a limit of overdraft 
the facility may be withdrawn by due notice notwithstand¬ 
ing that the specified time has not expired *; but any cheques 
issued prior to the receipt of notice must be paid if coming 
within the limit. In the event, however, of the banker 
receiving notice of a subsequent tharfe on his security 
he would be entitled to return all such cheques unless 
specially provided for. The effect of notice by a guarantor 
is discussed in a previous chapter.* 

Where an account has been overpaid in the absence 
of arrangement, and merely as a favour, the customer 
cannot rely upon the circumstance as constituting a 
precedent. 

This chapter will be brought to a conclusion Vith some 
few remarks on the much-debated subject of banker 1 $ Utn. 

Reference has been^jpade in previous chapters to the 
charpng, or pledging, as the cae Aay be, of different 
securities, such as deeds, certificates, and documents of 
title, by mere lodgment under parol agreement. The 
tranAction is lqpsely spoken bf as creating a banker’s lien. 

‘ rut. p. Si. * ■ 

1 Vide, Some v. Bradford Bank inf Co., 18M. 

• m,.p. e& * 
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In the strictly legal sense of the expression it i^not so. 
In law a banker's lien, is his right, unless there be some 
understanding to the contrary, to retain, so long as the 
customer is indebted to hiny all thf customer’s negotiable* 
securities in his hands, held by him in good faith, qud 
banky. It is a right ^stinct from such an agreed charge 
or pledge by parol as has been referred to. If, when the 
customer lodged the securities, the banker honestly believed 
them to be the customer’s own property, it would be imma¬ 
terial to the effect of the lien whether they were actually 
sc»or not. It is called a general lien because the relative 
securities can be held for general liabilities, including 
discounts; it even extends to debts that were statute-barred 
at the time the lien first arose. 

It is doubtful whether a banker’s lien extends to any 
classes of securities other than those that are negotiable. 
Different cases appear to point to certificates, life policies, 
and even some deeds, as being subject thereto; but, in 
certain instances, the issues have been obscured by reason 
of the banker’s lien having been referred to in the loose 
sense as embracing securities that have been charged by 
verbal agreement. Then, again, it has been considered that 
a banker’s lien ij an implied pledge, giving the right to sell 
on occasion. Certainly the Bills of Exchange Act, 1882 
(section 27, sub-section 3) provides that— 

" Where the holder of a bill has a lien on it, arising 
either by contract or by implication of law, he is deemed 
to be a Holder for value to the extent of the sum for which 
Be has»U lien.” 

The two |orts of lien are contemplated here—the specific 
lien arising out of a contract of hypothecation, and 
the general or banker's lien. ” It , is said that the 
banker’s general lien gives him the right to realize the 
securities, f . . When tjierfevis a transaction amouhting 
to a pledge of the securities this will no doubt be so. There 
is, However, no clear authority to support a wider view V 
(Smith’s MercaifHU law). 



Ill 


unsecumd’adv^ncJs 

In bafc ruptcy.'if'a banker can establish hi| general 
lien, he’ will haVe the rights, so far, of a secured creditor. 

It will have.been noted that the securities must be in the 
hands of bankers qui hanker \o enable them to establish 
a banker’s lien, which "does not therefore extend to 
articles received not by them as sjch, but as gratuitous 
bailees or otherwise ” (Smith’s Mercantile Law ) % Now 
the occasions on which, say, certificates, life policies, or 
deeds, are in the hands of bankers qud banker, unless they 
are charged by agreement either by parol or in writing, are 
but seldom; so, from that point of view, the banker* 
lien, properly so-called (assuming it does extend to such 
securities) could but infrequently arise. Some authorities 
have suggested that it might be held to embrace certificates 
lodged for safe custody, where the relative dividends are 
received direct by the banker; but, in view of what has gone 
before, this seems highly improbable. It is very d<^tjfful 
whether banker's lien extends to certificates in any 
circumstances, unless they are negotiable. 1 There are 
stronger grounds for thinking that it might embrace 
bearer bands (as being negotiable securities), though 
left for safe custody? where the banker himself cuts off and 
collects the coupons. But there is some uncertainty even 
here. If there were no evidence that the bonds were left 
with the banker as bailee, and he relied, in good faith, on 
, his right, presumably it could be enforced. The safest 
course, however, is for a banker, when he Is granting 
accommodation, to have it in writing that everything in 
his hands, whether for safe custody, or otherwise,’may He 
treated as security. Tl^ne i^always a danger, wjien taking 
a charge over specific securities, or the transaction being 
construed as an understanding that the banker would rest 
satisfied with these securities to the exclusion of everything 
ebe. * 

Akin to banker’s lien is the right of, set-off. Speaking 
generally, a banker is entitled to set off, and tmat as 

* Vide, jf JO, a* to American Railroad certiSeate*. 
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one, all accounts, though at different branches, presided the 
accounts are in the same right. In the base of current 
discounts, as before mentioned, it is different. 1 

Note. —Sir $ohn Paget consents follows: " I am incline* 
to hold that the general lien only extends to the customer’s own 
securities {see Cutkberi v. Robarts Lubbock 6* Co. in the Court of 
Appeal, 1909, 2 Ch. 226^ not necessarily negotiable. Negotiable 
securities, whether the customer’s or belonging to other parties, 
are avliable to the banker if he takes them in good faith, the 
lien supplying the value (see per Romer, L. J., in G.W. Rly. v. London 
&• County Bank, 1900, 2 Q. B. 464). 

Personally, I am in favour of the banker's lien being an implied 
pledge, and so giving the rights of realization accorded to a pledgee, 
Ijpt I appreciate Mr. Stead's view on the matter, and coincide with 
ms expressions as to the desirability of safeguarding the banker's 
position.” 

1 Vide, p. 13. 
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• 

"Lombard Street,” wrote Bagehot, 1 " is a perpetual 
agent between the rapidly growing districts, where almost 
any amount of money can be well and easily employed, 
and the stationary and declining districts, where there i% 
more money than can be used.” 

Since Bagehot’s day, by reason of the processes of 
amalgamation and natural expansion, whereby the banking 
activities of the country have become centralized in fewer 
hands, the distribution of the general loan fund has become 
more direct and more efficient. That is one of the incidental 
economies, a proper appreciation of which goes far, in itself, 
^to justify the amalgamation movement. The allocation 
of the fund is more steadfast in chsdactct and less hap¬ 
hazard than could possibly have been the case formerly. 
Adjustments are not,now so much confined as they were 
to the mere lifting of a few hundred thousand pounds’ 
worth of bills from busy trading districts here and there; 
accommodation which, under the old regime, might, or 
might not, have been renewed, according to conditions 
prevailing in the London money market at’any ( particular 
moment. • • 

The “ London money market" embraces the discount 
market, business in Treasury bills, India Council drafts, 
foreign exchanges, and tlte prtcious petals, as will as the 
market in the " shctt-loan ” part of the general loan fund 
(aptly termed its " fringe ”), including, as will be seen, 

_ short loans from the Bank of ^Ingland. * This " fringe ” 
constitutes the ” play ” in the machinery of the cAintry's 

1 Mi, Lombard Stmt. 

* Nowadays the cuyency note issue also enters, more or lets, 
into the question of money supplies. 

. ’ 113 
•—0 rttf 



114* bankers'" advances 

credit ^stem, gold being the “ safety-valve.^ One is 
thinking now of normal conditions. 

In view of the criticisms that have been Revelled at the 
methods of the joint stockrbanks,. it is proposed to discuss 
the topic of the London money market a little closely; 
andrif inquiry opens up questions of foreign business rela¬ 
tions,^seemingly wide of what is generally understood by 
the subject of " bankers' advances," the fact that London 
has been, and, it is hoped, will still be, the financial centre 
of the world, with all thereby entailed, must be the writer’s 
r excuse. The business of the country is so closely identified 
with foreign relations and outside circumstances, that, 
in reality, it is impossible to take any long view of this 
subject of bankers’ advances without regarding the situa¬ 
tion as a whole. The peculiar position of theLondon money 
market is a strong factor in determining the mode in which 
the general loan fund of the country, so far as it is under 
the control of the banks, may legitimately be applied. It 
must be constantly £orne in mind that bankers’ deposits- 
are, practically, repayable on demand, whereas traders’ 
borrowings from the bankers are not so in fact, although 
they may be nominally. It is absolutely necessary, there¬ 
fore, to maintain sufficient " play ” in the machinery in 
all its wide ramifications to meet every emergency. 

The Bank of England, as " the banker of the bankers,” 
holds the final reserve of the country. It also holds the 
Government balances. The state of the open market is 
reflected in the amount of the Other Deposits held by the 
'Bankf The amount of the Other Deposits is not, however, 
conclusive evidence of the sfattqf the open market at any 
particular moment. * Bankers may be conserving their 
strength for some reason, thereby cpnducing to a certain 
tightness in the open market. Moreover, it is important 
to con^are the returns fa.' corresponding periods of the 
year, as there are more or less regular fluctuations in open 
markfct supplies as reflected in the Other Deposits. Tarns, 
Public 1 Deposits increase with the "in-gathering of the 
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taxes, at^the exptnsk of Other Deposits. Wfcen big 
Government dividends are released the contrary effect is 
witnessed. t 

.Although the short-lq^n portion of the general loan 
. fund is inelastic outside fairly recognized limits, the move¬ 
ment within itself is unceasing, b> reason of the huge 
daily settlements as between the Bank of England, the, other 
banks, and the bill-brokers, that are effected through its 
agency. 1 His share in the participation of this " fringe ” 
of the general loan fund constitutes one of the most liquid 
of a banker's assets: it is one of his first lines of defence.* 

It may be well to defer consideration of the important 
part played by the bill-brokers in this connection until 
some inquiry has been made into the origin and properties 
of the particular class of bills which principally interests 
them and their banker clients. 

Bills of exchange enter very largely into the settlement 
of international transactions, and bills on London, espe- 
-cially, have for generations been held in high favour for 
remittance purposes, not only in connecfion with direct 
trade, but. also in connection with trade outside this 
country. They long*since came to constitute, indeed, a 
sort of international currency, and, incidentally, London 
became the clearing-house of the world. “ The primary 
cause,” says Goschen, " is the stupendous and never-ceasing 
exports of England. There will be a demand for bills on 
London bankers and English bills will be raoft saleable 
than any Bthers. It is the universal diffusion* of the 
products of English industry which tends to bring'ebouf 
the result.” * No doubt, the English system, tghich led 
to the concentration of money in the Banks and to the 
enrichment of our mogey market, was a contributory cause. 
And, no less certainly, the fact that our enormous savings 
before the war enabled us toefnvest over two lyindred 

1 At times, during the war, considerable portions of the “ fringe " 
of t||| general loan fund have (through the Bank of England done 
duty in Government fmance. 

* Vide, Theory of the Foreign Exchanges. 
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million^ abroad yearly, thereby cdnstfantly str^igthening 
our hold as a creditor nation, conduced toihe conservation 
of the position. There have Ipeen other factors which may 
be mentioned, working inihe sajne direction. Thus, ours 
was the only freehold market in the world. Then, again, 
Logdon offered peculiar facilities for discounting. Finally, 
the utmost confidence was always reposed in the strength 
and integrity of our great " accepting houses.” 

“ As regards shipments of goods to the‘United Kingdom, 
the shipper almost invariably obtains payment for those 
‘goods by selling his bill on London to the local bank; but 
not only that; in most cases he would prefer, when he sends 
goods to any part of the Continent of Europe, or to the 
United States, to draw a bill on London against them, 
leaving the purchaser to settle with the London banker. 
In using the term ' banker,’ I include, of course, the large 
numbers of so-called merchant-bankers who make a 
speciality of this kind of business. Thus, the China mer¬ 
chant, who sells tea to Russia or Germany, or silks to the_ 
United States,‘will probably obtain payment through the 
medium of the London money market. There is an abso¬ 
lutely free market, because there is»always a supply, and 
there is always a demand, and that really in every part 
of the world.” 1 

In foreign trade transactions the question of commercial 
credit is an important factor. A trader's financial standing 
may be regarded here in England as satisfactory, but enougff 
may nbt be known of him abroad to command the requisite 
‘•credit in connection with a desired purchase. It may not 


be convenient for him to pay.cash in advance; and even 
if the seller wete prepared to take his acceptance there 
might be some difficulty in negotiating it, at all events on' 
satisfactory terms. Hence arose the system under which 


" accepting houses,” either merchant-bankers of world-, 
wide reputation, or other bankers, undertake, for \ 

1 Ifiit, Sir Felix Schuster's paper cm " Foceijn Trade aq4 the 
Money Market,'’ read before the Institute of Bankers, as recorded 
in their JouhuI, February, IBM. 
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commissiti, to lend their names as acceptors. Th» under¬ 
taking, given in \he form of what is known as a " confirmed 
letter of credit," is irrevocable; and with such an assurance 
behind it the exporter finds no difficulty whatever in turning 
his bill into cash at once. It is in this Way that the cotton 
trade is financed. The importer makes the necestary 
arrangements with *an accepting house on this, side, 
who, accordingly, send the exporter their " letter of credit ’’ 
undertaking to honour, under it, certain drafts on them¬ 
selves accompanied by relative documents. As soon as the 
cotton is on the rails, armed with the letter of credit? 
“ through ” bills of lading, consular invoice, and insurance 
certificate, he goes to his local bank and sells to them a 
relative draft on the accepting house in this country. 
The latter, on acceptance, retain the documents, but these, 
very possibly, will be lent out to the importer " on trust,' 
as indicated in a previous chapter. 1 Be that as it may, 
the party obliged must, at his peril, see to it that the accep¬ 
tors are put in necessary funds agains^the <Jate of maturity. 
The bill, meantime, has probably been discounted in the 
London market; or, conceivably, may have gone abroad 
in the service of fordlgn exchange. 

This acceptance business is very general. • As Sir Felix 
Schuster pointed out, even traders between foreign 
countries, outside England, avail themselves of the services 
.of the London accepting houses; and many foreign 
merchants maintain substantial balances in this ^country 
for the purpose of providing for London acceptances given 
on their account. Not infrequently, too, by arranjfemenf 
with bankers abroad, Lcndqp acc|pting house* accept, 
against documents, .the drafts of exporters from this coun¬ 
try. There is a certain variation of the systejn in the case 
where a bank here specifically instructs its agent at a 
’ foreign *or colonial centre, cr*viu .versi, to paysagainst 
1 production of documents* The business resolves itself 
intd a question of account between the banks concerned, 

1 Vii,. p.*S2. 
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and thty have periodical settlements, the < one Rawing on 
the other for any resulting balance; but sometimes a 
reimbursement bill is drawn ifi respect of each transaction. 

In consequence of the' war, 'as is well known, tracle 
with certain disorganized parts of Europe has been rendered 1 
alrrfbst impracticable With some countries there is no 
" exchange nor can there well be until they have under¬ 
gone financial reconstruction, following,on more settled 
political conditions. An attempt is now being made to 
cope with the difficulties by means of the Government’s 
£28,000,000 export credits scheme. Even in normal 
times, it is not, of course, suggested that the whole 
of our foreign trade is financed by means of “ con¬ 
firmed credits.” The modes of settlement are varied. 
Much will depend on the standing of the importing 
firms, whether in this country or abroad; and also on the 
recognized customs in particular branches of trade. It 
may be that there is no pre-arrangement with a banker. 
The home or foreign exporter may draw on the importer, 
attaching the documents to the bill with instructions to 
his banker to deliver up the documents against payment, 
or even, where the importer’s credit is high, against accept¬ 
ance. (Wheif the documents are to be attendant on the 
bill till payment it is known as a “ documentary bill.” *) 
Such bills may be sold in the country of their source; or 
bankers ngay lend against them when in their hands for« 
collection, taking a letter of hypothecation over the 

v 1 Vue, Tillyard on Banking and Negotiable Instruments and 
Mr. Hartley Withers on Money-Ckanging in support oi this definition. 

Sir Johr. Paget continents a; Mows: “ I should call a bill a 
documentary bill although the documents had to be given up on 
acceptance [Guaranty Trust Co. of New Yo rh v. A. Hannay &■ Co., 
Court oi Appeal, 1918)." Sir John suggests, too, some referenceto 
this case as removing the danger of bankers being made liable 
for the genuineness oi documents attached to bills which they 
have difeounted and present *tor acceptance or payment. The 
plaintiffs negotiated a bill drawn'under a banker's " confirmed 
letter oi credit," the relative bill, of lading being forged. The 
bankets, of course, accepted and paid the bill, and the obffgees 
(the defendants) failed in their attempt R> saddle the plaintiffs 
with responsibility, foe the genuineness of the bill of fading. 
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relative {pods. Again, there are high-class firms trading 
with firms of similar standing in other counties (the 
business relations between tjjem being possibly very close), 
who make a point of mailing documents direjt to the res¬ 
pective consignees. In such a case it js feasible, though, 
perhaps somewhat unusual, for a Ranker to obtain an 
effectual security bj* way of a letter of hypothecation over 
the goods and proceeds thereof (including an assignment of 
the borrower’s fights as unpaid seller), accompanied by a 
trust letter. 

It is almost unnecessary to say that our imports fqf 
many years have far exceeded our exports. Our imports 
are mainly drawn for from abroad; and, as has been 
explained, to a large extent on London accepting houses 
under letters of credit. Our exports are paid for, far more 
in proportion, by remittances. The banks abroad buy 
drafts on London, and, in turn, sell their own drafts on this 
centre. Remittances are also in demand in connedion 
with the commitments of the London accepting houses 
(previously alluded to) on behalf tif iifternational trade 
outside tljis country. There are further constant demands 
to pay for freights ^earned by British ship-owners, for the 
service of loans, for interest on capital, for bankers’ com¬ 
missions, etc. If the claims of one country on another are 
insufficient to set off the counter-claims, under normal 
conditions specie might be remitted; but the necessity for 
this measure would often be obviated by means of the 
creation bf what are known as finance bills. These are 
clean bills in the sense that they are unaccomp^pied by 
documents. They are f dj^wn by arrangement by great 
financial houses in one countfy on ifpuses of similar standing 
in another, and are entirely justifiable when created for the 
purpose of rectifying temporary fluctuations in exchange. 
It is flot always jasy to " reaj)*” this class of pap^r. Many 
finance bills drawn on London, In normal times, are in 
anticipation of loans to foreign countries about to ({e issued 
here. Sgme represent pure speculation, but, Ijy reason 
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of the high reputation of the contracting pai£es, they 
usually $ass unquestioned. 

It has only been within coiqoaratively recent years that 
our joint stqck banks have participated in the business 
of the accepting r houses. They do so still somewhat 
tentatively, and sho\v little disposition to extend their 
activities in this direction far beyond the circle of their 
own regular customers. From the point of view of con¬ 
venience and economy all round, it seemS desirable that 
institutions which have the conduct of traders’ general 
hanking business should be in a position to grant this 
facility likewise. The doing so does not in itself involve 
any actual advance; yet advances often arise out of this 
class of business; where, for instance, there has been 
unlooked-for delay in the realization of a consignment, 
or part thereof; or where, for other reasons, assistance 
may be required against the maturity of the commitments. 
But*whilst the joint stock banks may be willing to accept 
in connection with imports, they are more shy about lending 
their names, on Vhe Mvitation of banks abroad, for the 
purpose of assisting our export trade, as there is t a feeling 
that the banks abroad should finance their own importers. 
Nor do they lay themselves out for acceptance business in 
connection with international trade outside this country. 
A certain amount may be done in these directions, working 
in conjunction with first-class foreign banks, or direct with 
merchants against cash lodgments or good security; but, 
for the mest part, such business has been left to the private 
accepting houses, and, to a lesser extent, to the foreign 
bank agencies in London. Tt\g, German bank agencies 
were particularly aotiv£ in the cultivation of acceptance 
business, in which connection they maintained large 
balances here by way of working capital, to the great 
advantage of our market, -^mongst accepting houses 
must be counted, too, the London branches of the colonial 
banks agd of the British-owned banks operating abroad. 

Bills oq London, bearing names in high repute, are a 
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favourit#lorm of* investment in many quarters. To a 
marked degree Chey have, in the past, attracted the atten¬ 
tion of the great continental banks. They have been 
%ought after Dy many^financjal houses an<^ investors in 
this and other countries. They also comprise the class of 
paper that particularly interests tl^f London bill-brokers, 
and, through, them* the joint stock banks. 

As mentioned in a previous chapter, 1 bankers d<t a cer¬ 
tain amount of discounting for their ordinary customers, 
but most of their discount business is conducted with the 
bill-brokers, who specialize in bills, and keep themselvqp 
conversant with the changing position of parties, and, 
moreover, are able to guarantee the genuineness of paper 
passing through their hands. As Bagchot says': "The 
relative credit of different merchants is a great tradition; 
it is a large mass of most valuable knowledge which has 
never been described in books, and is probably incapable 
of being so described. The subject of it, too, is shifting 
and changing daily—in some particular years the changes 
are immense. No one can be a go8d biR-broker who has 
not learned the great mercantile tradition of what is called 
the standing of pasties.” 

Bill-brokers act as intermediaries in the bill market. 
In effect they take a vast amount of troubfe and responsi¬ 
bility off the shoulders of the banks in consideration of a 
small "turn” of often not more than one-sixteenth 
per cent. 

In theory the bill-brokers are supposed to be»prepared 
to discount all approved paper submitted to them4>y th|ir 
clients. They have lar|e connections amongst t he business 
community of the country. ‘Thej^iave connections, also, 
amongst those, including the London agencies of the 
foreign and colonial banks, who constantly have inter¬ 
national bills to dispose of. ^Whilst the bill-broking com¬ 
panies take deposits from*the public, all bill-bro&rs work, 

t I /iA* n a 
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more or less, on money borrowed ftoA the bdtjjks. The 
cream of the bills—the "bank” acceptances already 
referred to, and other international paper ^bearing bank 
indorsement^—they re-disceunt wjth the banks; and these 
are the ones of which the item "bills discounted" or 
" biljs of exchange ” <£n the asset side of a bank’s balance 
sheet is normally largely comprised. At the present time 
the it6m is swollen to a marked degree by holdings of 
Treasury bills. (Under war conditions, of course, there 
were comparatively few international bills offering.) And, 
not only do the bill-brokers re-discount, but they also 
borrow large sums from the banks, either over-night, from 
day to day, or for short fixed periods—usually a week— 
against parcels of picked bills, or " floaters ” (Government, 
and some other high-class bonds, so called because they 
are constantly floating about between the different banks), 
and usually at low rates, the higgling of the market being 
constantly in evidence in the shifting rate quotations. It 
is in this way that the short-loan portion of the general loan 
fund is principally requisitioned. 1 When the open market 
is " short,” or the banks are not lending freely the bill- 
brokers may be constrained to tap-this portion of the 
general loan ^und through the Bank of England (“the 
banker of the bankers ”), but they avoid resorting to the 
Bank of England as long as possible as the latter will 
exact the full official rate, or $ per cent, over, besides 
imposing other special conditions. 

This ‘‘fringe” of the general loan fund, tHen, fulfils 
a«douhfe mission. It constitutes a liquid form of asset 
for the bapks. At the same time ifs office is to help finance 
those intemational'transactions which are the basis of our 
money market’s pre-eminence. In regarding the character 
of the accommodation they grant, our bankers have ever 
to keep f in mind, not onfy their respqpsibility tb then- 
depositors, but also the importance of maintaining, unim¬ 
paired, London’s position as the monetary centre of the 

‘ Vidtt footnote, p. IIS. 
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world, it is no small tribute to that position thaj so many 
foreign banks have established agencies here. Its unique¬ 
ness, indeed, Jias been at oace the envy and despair of half 
the world. As has bee* previously pointed aut, one of the 
causes of this pre-eminence is the fact "that discount facili¬ 
ties have been so readily obtainaWe here. Detractefrom 
those facilities and the hold will at once be weakened. 
Hitherto the system has worked satisfactorily. It is no 
answer to this statement to point to the occurrences of 
August, 1914. As is well known, the chief difficulty that 
was then experienced arose out of the physical impossibility 
of foreign obligees procuring “ exchange ” with which to 
meet the London accepting houses' commitments on 
their account. " It would be impossible for either the 
joint stock banks or the ‘ accepting-houses ’ to conduct 
their business successfully and at the same time protect 
themselves against the recurrence of such episodes.” 1 
To the exigencies of *war all other considerations are 
subordinated. The business of ^finance is peculiarly 
affected thereby, and, if only in its own interests, it is 
incumbent on the Government that declares for war to 
come to the assistance of finance, as the British Government 
wisely did on this occasion, and thereby sa\j£d the situation. 
"A good deal of nonsense,” says Mr. Hartley Withers,* 
" has been talked about the helplessness of finance in the 
face of this crisis and its dependence on Government 
assistance. All finance depends on the stability of the 
social structure which has to be maintained by Government. 
When politics go so far awry that this stability is* in 
jeopardy, the Government Jias t<j pledge the gesources of 
the nation to uphold the fabric oi finance.” 

Another reason ^iven above for our pre-eminence was 
that ours had been the only free gold marfet in the world. 
Withdrawals ok gold mean * depletion in thegshort-loan 

1 Viit, Mr. F. R. Acheson Shorter’s paps* on “ Foreign Banking 
Birilitiw." read before the*Institute of Bankers, as appearing m 
their Journal, Febnary, 1916. 

• Viit* War and Lombard Strut. 
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portion of the general loan fund, anddhd usual atjompani- 
ment has*been an increase in the official minimum rate of 
the Bank of England. "Investment business in bills 
really acts as p. pendulum to.the foreign exchanges, steady* 
ing the fluctuations, and having the most important 
influence on the expyt and import of gold.’’ 1 When 
rates have risen here, in relation to rates abroad, foreign 
operatdrs have been induced to buy bills in this market and 
send funds from abroad for the purchase. Nevertheless, 
when specially large quantities of London acceptances are 
h$ld in foreign centres, it is recognized that, for the time 
being, a corresponding amount of control over our reserves 
here is conferred upon those centres. Since the beginning of 
the war there has been no free gold market anywhere, 
but it is hoped that our own free gold market will be 
restored in the near future, and that the retention of gold 
here at a maximum figure will be rendered possible. 

Bfit what of our former annual savings, which did so 
much to enhance the attractiveness of our money market, 
and the allocation of fhich materially assisted us in the 
balancing of our foreign account ? And to what extent 
have we receded from our former position as a great 
creditor nation ( ? We are owed vast sums by our Allies 
and by Russia; but where in any way recoverable, to a 
large extent, it is feared, these must be regarded as tied up 
indefinitely. Yet it can be argued with some show of 
reason that tin a considerable measure we have already 
paid far the war.* Our own loans are held very largely 
in (this country, and the holdings are astonishingly well 
distributed.. Moreover, to no .sm$ll extent, the public 
seem to have paid for tfyfcm out of their respective savings. 
It is the practised economy of the people, and the strong 
> endeavour of our men and women, that have done so much 

1 Vida, Ur. Frederick Striker's paper on “ The Daily Honey 
Article," retd before the Instituteof Biinkers, aB appearing in their 
Journal, January, 1914- 

' The reader is referred to Sir George Paish's recent address qy 
M The Interdependence of Nations,” delivered,before the^Inatftnte 
of Bankers teids their Journal for April, 1919). 
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to conse^e our resources. It is true labour waj diverted 
into unusual channels, but its ranks were reinforced from 
outside classy. All labour was mobilized, and the essential 
industries were kept going. » t The production of luxuries 
practically ceased. People denied themselves much in 
the way of luxury—they were constrained to do s%. In 
the place of luxuries, in the place of most things except 
absolute necessities, the nation produced armaments. 
We sorrowed; *we lived the simple life; we ate, literally, 
of the bread of affliction; we worked to the limits of our 
endurance; our clothes were " seedy "; our streets and our 
dwellings unkempt. But in the life of a nation these things 
do not really matter. Great as our sacrifices have been, 
as a nation we have risen superior to our environment. 
The world will gradually right itself. Present unsettlement 
is only a passing phase. Innate British genius and resource¬ 
fulness will continue to assert themselves. Once again 
we shall become, growingly, a creditor nation; and 
in the domain of finance we shall hope to see 
reassured that supremacy which we have come to look 
upon as.our birthright. 

In pre-war days fairly large sums were loaned from 
account to account to money-brokers §nd jobbers for 
employment in connection with speculation and “ disguised 
investment" on the Stock Exchange. The borrowers 
were usually firms of the highest standing, and substantial 
margins on security were stipulated fore The rates 
obtained, too, were satisfactory, and the loans \fere looked 
upon as of a distinctly liquid type, although, academically 
at least, not regarded,asiorming a part of thf recognized 
" fringe " of the general loan funct One says " academic¬ 
ally " advisedly, js in practice they seemed to fulfil the 
function thereof, and were included by barfkers in the same 
item* of their, balance-sbq^ts as short-loanj to bill- 
broken. When the Stdck Exchange was closed the total 
•f these loans from bankers then outstanding probably did 
not exited £40,900,000. In the result this money was 
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“ hung up ” for the time being, and, doubtlesJ 'bankers 
will be chary about re-embarking extensively in the class 
of business now under review,. There are other short- 
loans made members oithe Stock Exchange that fall 
under a rather different category. They arise out of 
business dealings that %re entirely irreproachable, and may 
strictly be classified with the short-lean section of the 
Londoif money market. 

It has been said that our banks are hot sufficiently 
“ adventurous." 1 The criticisms are always of a vague 
character. So far as they are not merely destructive they 
seem to circle round the fact that our banks are not prepared 
to accept trading risks in the same way as did the German 
banks. In Germany the banks, no doubt, provided 
investment money as well as banking money; but the 
German system was entirely different from our own. 
The German banks acted as stock-jobbers, issuing houses, 
company promoters, bill-brokers, and general financiers. 
Their activities embraced all branches of finance, with 
their incidental fisks* Here at home these risks are 
assumed by the different classes of middlemen. , Further 
than this, the German banks practically went into partner¬ 
ship with their trading customers; they followed their own 
capital into trade, involving a degree of control and inquis¬ 
itorialness that surely would not be agreeable to English 
minds! They even became merchant-adventurers on 
their own account. Their stability was directly dependent 
on commercial prosperity. Here at home the stability of 
th% banlp is a thing very largely apart. Herein lies the 


great inherent strength and recommendation of our system. 
When outside condkioqfc are 'adverse our banks remain 
strong. It is only so they are able to give the requisite 
< facilities in times of stress and danger. 


Nor, as has been previously explained, is our system 
designed for the provision of investment money. Our 


1 The reader ii referred to the paper an " Adventurous Bankings 
by Mr. EFhest Sykes, appearing in the Joungf of fte InsiiluU of 
, Beaten fan March, 1916. <, 
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banks wd^t mainly omthe huge deposits of their customers, 
whereas the German banks had enormous capitals. It has 
been argued that our bank* should increase their capitals 
on similar lines; but to,increase their capita^ in order to 
provide money for investment purposes is just what they 
do not want to do. The exercise of their functiqp of 
conserving the stability of the financial structure would be, 
so far, arrested. Let the banks increase their cSpitals, 
by all means, bfit the funds so obtained may only be used 
legitimately and in accordance with established principles. 
The lesson has been too well learned from the black pagqp 
of our banking history. " We are asked,” said the late 
Mr. G. H. Pownall, 1 " to substitute for our own well-tried 
and successful system of banking, another, contrived to 
meet the dissimilar conditions of Germany—a country 
which appears to regard trade and commerce as acts of war, 
and shapes its policy, not for competition, but for conquest.” 

Undoubtedly it was the idea of conquest that promoted 
the methods of the German banks. They appear, indeed, 
to have ridden, deliberately, for a fall. As opposed to our 
fluid system, the German commercial banks partook of the 
nature of industrial trusts. And, not only so, they were all 
interwoven by means of syndicating arranfjpments. They 
floated innumerable subsidiary banks and subsidiary 
companies at home and abroad; and, in their feverish haste 
for commercial and political aggrandisement, they dis¬ 
regarded all sense of economy and caution, forking in 
alliance with the Government of their country, their direc¬ 
tors acquired great power, andaimed for economic dominion, 
to be followed by econgmio slavery, and, in pa^icular, for 
the despoiling of our own sfiprenJjpy.* From every other 
standpoint capital^ and endeavour were misdirected. 
Dumping, infiltration, bounties on imports, preferential 
freight rates, ^Jie system ^Jf " kartdle ” (agreements 
amongst rivals to keep consumers fn their power)—all were 
directed to the same end. So long as‘the Germaj public 

1 Vide, inaugural Adres* as President oi the Institute £>f Bankers 
ia November, 1916. # 
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were sufficiently gullible there was a blatant shov/^I success. 
But the process of unloading became increasingly painful; 
and, before the outbreak of war, the German banks were 
seriously " blocked " by thsir own creations. " Must she 
await the inevitable crash, the stoppage of trade, the down¬ 
fall pf her credit, thermisery which must overwhelm her 
people, and the fury which would perhaps possess them in 
consequence ? Would not such a state of things make 
war inevitable, sooner or later, and was it not better to 
make war whilst there was most likelihood of its ending 
Rapidly and victoriously in her favour ? And then, the 
war won, would not justice be on the side of the victor, 
as Maximilian Harden has said ? What followed is 
common knowledge." 1 

The British Trade Corporation has been started under 
good auguries, and, in the particular sphere it has carved 
out for itself, it, and other institutions that may be modelled 
on “its lines, should prove useful complements to our 
ordinary banking machinery. As being free from any 
responsibility td’ depositors, they will be justified in 
" adventuring ” in due proportion to their resources. 

The tendency is more than ever to big industry, and big 
industry calls for big banks with ample resources. There 
have been indications that other countries are preparing 
to cater, extensively, for international trade requirements. 
In the United States, especially, corporations have been 
formed with this particular object avowedly in view. The 
necessityefor closer co-operation than in the past between 
British p.ni colonial banks is imperatively demonstrated. 
That closer working agreements are being entered into 
between our own banks and over-seas institutions is a 
welcome sign that the Empire appreciates the position and 
is determined to meet it. * 

1 Yiit, Tit Ruling Cult ami Frtntitd Trait fa Germany, by 
Hume* hUUoud. ' , 

1 " London banka have widened the area of their operations far 
inch a manner that their business is new more international thandt 
ever wa k, and their connections and ramifications are now reehy 
world-wide." (VUt, Tkt Ttows, of 24th Hay, 1918.) 
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This b$(5k closes'on«the note on which it opened In the 
period of reconstruction before us enormous accommodation 
will be sought from the banks. Thanks to their well- 
aonceived policy they me possejsed of huge liquid resources 
wherewith to meet any legitimate claims that may be made 
upon them. And the banks will be found sympathetic. 
•It may be that longer credits will be asked for than is usual 
in normal times. Where these can possibly be Ranted 
they will be favourably considered, but it may be con¬ 
fidently assumed that there will be no wide divergence 
from basic banking principles. Banking advances are for 
the purpose of supplementing working capital only. They 
must never be allowed to become fixed. 
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